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In the District Court of the United States, South- 
ern District of California, Central Division 


Civil Action No. 17356-Y. 


PACIFIC FREIGHT LINES and SIDNEY S. 
RUSSELL, Plaintiffs, 
VS. 


EUGENE A. PHELPS, UNITED STATES OF 
AMERICA, Defendants. 


COMPLAINT FOR PROPERTY DAMAGE 
AND FOR PERSONAL INJURIES 


Comes Now the plaintiff Pacific Freight Lines 
and complains of the defendants and alleges: 


L. 
This action is pursuant to authority of Section 
1346(b), Title 28, U. S. Code, commonly known as 
the Federal Tort Claims Act. 


JEL. 

That at all times herein mentioned, the plaintiff 
Pacific Freight Lines was and still is a corporation 
duly authorized to do and doing business in the 
State of California. 

aid 

That at all times material herein, the plaintiff 
Pacific Freight Lines was the owner of a certain 
Sterling tank truck. 

EVs 
That the collision hereinafter referred to, oc- 
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curred on U. 8S. Highway 66, at a point approxi- 
mately 10 miles west of the City of Barstow, County 
of San Bernardino, State of California, and that 
said collision occurred within the judicial district 
and division of this Honorable Court. 


v" 


That at all times herein material, the defendant 
Eugene A. Phelps was a member of the United 
States Air Force, and at all times herein men- 
tioned, defendant Eugene A. Phelps was acting in 
the course and scope of his office as a member of 
the United States Air Force. 


VI. 


That at all times material herein, the United 
States Air Force was the owner of a certain 1951 
Chevrolet automobile, which at all times herein 
mentioned was being operated by the defendant 
Eugene A. Phelps with the permission and consent 
of said owner. 


VOL. 


That on or about the 5th day of February, 1954, 
on United States Highway 66, at a point approxi- 
mately 10 miles west of the City of Barstow, County 
of San Bernardino, State of California, the de- 
fendant Eugene A. Phelps so negligently and care- 
lessly maintained, operated, drove and controlled 
said 1951 Chevrolet automobile as to directly and 
proximately cause the same to run into and collide 
with said Sterling tank truck. 
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VIL. 

That as a direct and proximate result of the 
negligence and carelessness of the defendants as 
aforesaid, the Sterling tank truck of the plaintiff 
was wrecked, damaged and depreciated so that the 
reasonable and necessary cost of towing and repair- 
ing the same was the sum of $2,433.51, all to the 
damage of said plaintiff in a like amount. 


.E.< 

That as a further direct and proximate result 
of the aforesaid carelessness, recklessness and negli- 
gence of the defendants and each of them and of 
said collision as aforesaid, plaintiff was deprived 
of the use of said Sterling tank truck for a period 
of twenty-seven (27) days, which is and was a rea- 
sonable period required to effect the necessary re- 
pairs to said Sterling tank truck; that by reason 
of the deprivation of the use of said Sterling tank 
truck as aforesaid, the plaintiff lost certain profits 
which thereby might have accrued to plaintiff; that 
the reasonable value of the use of said Sterling tank 
truck was and is the sum of $57.60 per day; that 
the loss of profits accruing to plaintiff as aforesaid 
was and is the sum of $57.60 per day; that by rea- 
son of the deprivation of the use of said Sterling 
tank truck as aforesaid and the loss of profits which 
thereby might have accrued to plaintiff, plaintiff 
has been further damaged in the sum of $1,555.20. 


Plaintiff Sidney 8. Russell complains of the de- 
fendants and for cause of action alleges: 


6 Pacific Freight Lines, et al., vs. 


ib, 

Plaintiff repeats, repleads and realleges each and 
every allegation contained in Paragraphs I, IV, V, 
VI and VII of the foregoing cause of action and by 
reference thereto incorporates the same herein as 
though fully set forth anew. 


IT. 
That at all times herein material, the plaintiff was 
driving a certain Sterling tank truck. 


IU. 

That as a direct and proximate result of the care- 
lessness and negligence of the defendants as afore- 
said, the plaintiff has suffered and will in the future 
continue to suffer painful and severe injuries and 
was made sick, sore and lame and was injured in 
and about the head and face; as a further direct and 
proximate result of said negligence and carelessness, 
said plaintiff was caused to suffer and did suffer 
and will continue to suffer great mental, physical 
pain and anguish and by reason thereof plaintiff 
~ hag been damaged in the sum of $15,000.00. 


IV. 

That as a further direct and proximate result of 
the negligence and carelessness of the defendants as 
aforesaid, said plaintiff has incurred obligations in 
the sum of $168.66, for the care, cure and treatment 
of said injuries, which sum is a reasonable and 
proper amount therefor, all to the plaintiff’s dam- 
age in a like amount; that plaintiff is informed and 
believes and therefore alleges that plaintiff will con- 
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tinue to incur obligations for the care and cure of 
said injuries, suffering and pain and that plain- 
tiff is unable to determine the amount of expense 
or obligations hereafter to be so incurred and there- 
fore respectfully requests leave of court to amend 
this complaint by proper amendment when the sum 
has been ascertained. 
VE 

That as a further direct and proximate result 
of the carelessness and negligence of the defendants 
as aforesaid, the plaintiff was unable to engage in 
any employment for a period of ten (10) days, all 
to the plaintiff’s further damage in the sum of 
$250.00. 


Wherefore, plaintiff Pacifie Freight Lines prays 
judgment as follows: 


1. For property damage in the sum of $2,483.51, 

2. For loss of use in the sum of $1,555.20; 

3. For costs of suit and such other relief as the 
court may deem just and proper in the premises. 


And Plaintiff Sidney 8. Russell prays judgment 
as follows: 


1. For pain and suffering the sum of $15,000.00; 

2. For medical expenses heretofore incurred in 
the sum of $168.66; 

3. For future medical expenses which plaintiff 
might incur; and 

4. For loss of earnings in the sum of $250.00; 

5. Kor costs of suit and for such other and 
further relief as to the court may seem just and 
proper in the premises. 
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ROBERT W. STEVENSON and 
ANTHONY J. CALABRO, 
/s/ By ANTHONY J. CALABRO, 
Attorneys for Plaintiffs 
Duly Verified. 


[Endorsed]: Filed October 19, 1954. 


[Title of District Court and Cause. ] 


ANSWER 


For Answer to the claim of plaintiff Pacific 
Freight Lines defendant United States of America, 
in its own behalf only: 

I. 

Admits the allegations contained in paragraphs I, 

IJ, IIT and IV of this claim for relief. 


lait. 

Admits “that at all times here material, defendant 
Eugene A. Phelps was a member of the United 
' States Air Force”, as alleged in paragraph V of 
this claim for relief but denies upon information 
and belief “that at all times herein mentioned, de- 
fendant Eugene A. Phelps was acting in the course 
and scope of his office as a member of the United 
States Air Force” as is also alleged in paragraph 
V of this claim for relief. 


II. 
Admits “that at all times material herein, the 
United States Air Force was the owner of a certain 
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1951 Chevrolet automobile which at all times herein 
mentioned was being operated by the defendant 
Eugene A. Phelps” as alleged in paragraph VI of 
this claim for relief but denies that said operation 
was at all times “with the permission and consent 
of said owner” as is also alleged in paragraph VI 
of this claim for relief. 


IV. 
Upon information and belief denies the allega- 
tions contained in paragraphs VII, VIII and IX 
of that claim for relief. 


For Answer to the claim of plaintiff Sidney S. 
Russell defendant United States of America, in its 
own behalf only: 

iF 
_ Adopts as its Answer to paragraph I of the claim 
for relief of Sidney S. Russell the allegations of its 
Answer to paragraphs I, IV, V, VI and VII of 
the claim of plaintiff Pacific Freight Lines. 


II. 
Admits the allegations contained in paragraph 
IT of this claim for relief. 


ITT. 
Upon information and belief denies the allega- 
tions contained in paragraphs III, IV and V of this 
claim for relief. 


LAUGHLIN E. WATERS, 
United States Attorney 
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MAX F. DEUTZ, 
Assistant U. 8. Attorney, Chief, 
Civil Division 
/3s/ MARVIN ZINMAN, 
Assistant U. 8. Attorney, 
Attorneys for Defendant, United 
States of America 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed January 21, 1955. 


[Title of District Court and Cause.] 


Notice of Motion for Separate Trial; Motion for 
Separate Trial; Memorandum of Points and 
Authorities in Support of Motion for Separate 
Trial. 


NOTICE OF MOTION FOR SEPARATE 
TRIAL 


Please Take Notice that the undersigned will 
move this Court in the courtroom of the Honorable 
Leon Yankwich, United States Courthouse and 
Post Office Building, City of Los Angeles, State 
of California, on the 28th day of February, 1955, 
at 10:00 a.m. in the morning of that day, or as soon 
thereafter as counsel can be heard, for an order 
that a separate trial may be had as between the de- 
fendant, United States of America, and the plaintiffs 
in this action on the issue of scope of employment. 
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LAUGHLIN E. WATERS, 
United States Attorney, 


MAX F. DEUTZ, 
Assistant U. 8S. Attorney, Chief, 
Civil Division 
/s/ MARVIN ZINMAN, 
Assistant U. 8. Attorney 


MOTION FOR SEPARATE TRIAL 


Defendant, United States of America, moves the 
Court to order that the trial date for this action 
previously assigned, April 12, 1955, be vacated and 
that pursuant to Rule 42(b) of the Federal Rules 
of Civil Procedure, that the Court order that a 
separate trial be had in this case as to the issue of 
scope of employment. The ground upon which this 
Motion is based is that a trial of this issue alone 
will be of convenience to the moving defendant. 


LAUGHLIN E. WATERS, 
United States Attorney, 


MAX F. DEUTZ, 
Assistant U. 8S. Attorney, 


/sf/ MARVIN ZINMAN, 
Assistant U. 8. Attorney, 


Attorneys for Defendant United 
States of America 
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MEMORANDUM OF POINTS AND AUTHOR- 
ITIES IN SUPPORT OF MOTION FOR 
SEPARATE TRIAL 


An Order for a separate trial of a separate issue 
may be had where convenience will result. 


Rule 42(b) of the Federal Rules of Civil Pro- 
cedure. 
LAUGHLIN E. WATERS, 
United States Attorney, 


MAX F. DEUTZ, 
Assistant U. S. Attorney, Chief, 
Civil Division 
/s/ MARVIN ZINMAN, 
Assistant U. S. Attorney 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed February 15, 1955. 


[Title of District Court and Cause. | 


MINUTES OF THE COURT 


Date: Feb. 28, 1955, at Los Angeles, Calif. 


Present: Hon. Leon A. Yankwich, District Judge; 
Deputy Clerk: John A. Childress; Reporter: Marie 
Zellner; Counsel for Plaintiffs: Anthony J. Calabro; 
Counsel for Defendants: Marvin Zinman, Ass’t U. 
S. Att’y. 


Proceedings: For hearing motion of U.S.A., filed 
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Feb. 15, 1955, for separate trial on issue of scope 
of employment. 


Attorney Zinman argues in support of motion. 
Court Orders said motion denied. 


EDMUND L. SMITH, 
Clerk 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled case having come on regularly 
for trial on April 12, 1954, before the Honorable 
Leon R. Yankwich, Judge presiding; 


The plaintiffs having appeared by their attor- 
neys, Robert W. Stevenson and Anthony J. Cala- 
bro; 


The defendant, United States of America, hav- 
ing appeared by its attorneys, Laughlin E. Waters, 
United. States Attorney, Max F. Deutz, Assistant 
United States Attorney, Chief of Civil Division, 
and Joseph D. Mullender, Jr., Assistant United 
States Attorney ; 


The defendant, Eugene A. Phelps, having ap- 
peared by his attorney, Donald Wheeler; 


The Court having considered all of the pleadings 
filed herein, the evidence offered by the parties at 
the time of trial, and the arguments of counsel; 
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And the Court being fully advised in the prem- 
ises, hereby makes the following Findings of Fact 
and Conclusions of Law: 


Findings of Fact 


I. 


On February 4, 1954, the defendant, Eugene A. 
Phelps, was an Airman in the United States Air 
Force, stationed at George Air Force Base, Victor- 
ville, California, and was employed as a driver in 
the motor pool at said Air Force Base. 


II. 

On said date at approximately 3:00 o’clock p.m., 
the United States Air Force dispatched to defend- 
ant Eugene A. Phelps, a 1951 Chevrolet automobile, 
owned by the defendant, United States of America, 
and ordered him to drive an Air Force officer, Lt. 
Col. Philip E. Joyal, from George Air Force Base 
to the International Airport in Los Angeles, Cali- 
. fornia, and to return immediately to George Air 
Force Base after the officer had been delivered to 
said Airport. 

III. 

Los Angeles, California is located at a point 
which is approximately 115 miles west of George 
Air Force Base. 

ie 

After beginning the trip to Los Angeles, Cali- 
fornia, Lt. Col. Joyal ordered the defendant, Eu- 
gene A. Phelps, to deliver him to the Biltmore 
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Hotel in Los Angeles instead of taking him to Los 
Angeles International Airport. 


Vv. 

On said date of February 4, 1954, at approxi- 
mately 6:00 o’clock p.m., the defendant, Eugene A. 
Phelps, delivered Lt. Col. Joyall to the Biltmore 
Hotel, and began making the return trip in a gen- 
eral easterly direction toward George Air Force 
Base. 

Vale 

On said date at approximately 7:00 o’clock p.m., 
the defendant, Eugene A. Phelps, stopped in Pasa- 
dena, California, and had dinner, after which he 
again continued on the return trip in a general 
easterly direction toward George Air Force Base. 


VII. 

On said date at approximately 9:00 o’clock p.m., 
the defendant, Eugene A. Phelps, stopped again in 
a cafe in San Bernardino, California, where he re- 
mained until approximately 12:00 o’clock midnight. 


VIII. 


On said date at approximately 12:00 o’clock mid- 
night, defendant, Eugene A. Phelps, again con- 
tinued on the return trip in a general easterly 
direction toward George Air Force Base. 


TX 
When the defendant, Eugene A. Phelps, arrived 
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at the junction of United States Highways 395 and 
66, he stopped and picked up a hitchhiker. 


X. 

After picking up the hitchhiker, the defendant, 
Eugene A. Phelps, asked him to drive the ear, and 
the hitchhiker drove the car in a general easterly 
direction on United States Highway 66. 


XI. 
After the hitchhiker began to drive, the defend- 
ant, Eugene A. Phelps, went to sleep. 


XIT. 
When the defendant, Eugene A. Phelps, awoke, 
it was 5:00 o’clock a.m., February 5, 1954, and he 
and the car were in Barstow, California. 


XITI. 

Barstow, California is located on United States 
Highway 66, approximately 35 miles east of the 
* point where the road to George Air Force Base in- 
tersects United States Highway 66. 


XIV. 

Upon waking up at Barstow, California, the de- 
fendant, Eugene A. Phelps, began driving the car 
in a general westerly direction on United States 
Highway 66. 

XV. 

At approximately 5:15 o’clock a.m., on February 

5, 1954, the defendant, Eugene A. Phelps, was driv- 
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ing in a general westerly direction on United States 
Highway 66 and was at a point approximately ten 
miles west of Barstow, California, and 25 miles 
east of the point on United States Highway 66, 
where said Highway is intersected by the road to 
George Air Force Base. 


XVI. 

At said time and place, a Sterling tank truck, 
owned by the plaintiff, Pacific Freight Lines, and 
operated by the plaintiff, Sidney S. Russell, was 
proeeding in a general easterly direction on United 
States Highway 66, and approaching the 1951 
Chevrolet automobile, owned by the defendant, 
United States of America, and operated by the 
defendant Eugene A. Phelps. 


XVII. 

At said time and place the defendant, Hugene A. 
Phelps, negligently operated the 1951 Chevrolet 
automobile and caused it to cross over the center 
line of the Highway and to collide with the Sterling 
tank truck on the south side of the highway. 


XVIII. 

As a direct and proximate result of the collision 
and of the negligence of the defendant, Eugene A. 
Phelps, the Sterling tank truck was damaged, and 
the plaintiff, Sidney 8. Russell, suffered personal 
injuries. 

XIX. 
The reasonable and necessary cost of repairing 
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the damage caused to the Sterling tank truck was 
$2,433.51. 
XX, 
The reasonable and necessary cost of transferring 
the load in the tank truck to another truck and of 
supervising the transfer was $275.36. 


aL, 
The reasonable rental value of the tank truck 
for the time necessary to repair it was $1,555.20. 


DOG 
The reasonable and necessary medical expenses 
incurred by the plaintiff, Sidney S. Russell, by rea- 
son of the personal injuries caused by the collision 
were $168.66. 
XXITTI. 
The plaintiff, Sidney S. Russell, suffered general 
damages from pain and suffering caused by the col- 
lision in the sum of $1,500.00. 


XXIV. 
The defendant, Eugene A. Phelps, was not act- 
ing within the scope of his office or employment at 
the time of the collision. 


Conclusions of Law 
I. 
The plaintiff, Pacific Freight Lines, is entitled to 
a judgment against the defendant, Eugene A. 
Phelps, in the total sum of $4,264.07, and for its 
costs of suit. 
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II. 

The plaintiff, Sidney S. Russell, is entitled to a 
judgment against the defendant, Eugene A. Phelps, 
in the total sum of $1,668.66, and for his costs of 
suit. 

III. 

The defendant, United States of America, is en- 
titled to a judgment against the plaintiffs, Pacific 
Freight Lines and Sidney S. Russell, and each of 
them, dismissing their Complaint, and for its costs 
of suit. 


Dated this 4th day of May, 1955. 


/s/ LEON R. YANKWICH, 
United States District Judge 


Submitted by: 
/s/ Joseph D. Mullender, Jr., 
Assistant U. 8. Attorney, Attorney for De- 
fendant, United States of America. 
Approved as to Form this 23rd day of April, 1955: 
/s/ Anthony J. Calabro, 
Attorney for Plaintiffs, Pacific Freight 
Lines and Sidney 8S. Russell. 
Approved as to Form this 29 day of April, 1955: 


/s/ Donald E. Wheeler, 
Attorney for Defendant, Eugene A. Phelps. 


[Endorsed]: Filed May 4, 1955. 
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In the United States District Court for the South- 
ern District of California, Central Division 


Civil No. 17356-Y. 


PACIFIC FREIGHT LINES and SIDNEY §&. 
RUSSELL, Plaintiffs, 
VS. 


EUGENE A. PHELPS, UNITED STATES OF 
AMERICA, Defendants. 


JUDGMENT 


The above-entitled case having come on regularly 
for trial on April 12, 1954, before the Honorable 
Leon R. Yankwich, Judge presiding; 

The plaintiffs having appeared by their attor- 
neys, Robert W. Stevenson and Anthony J. Cala- 
bro; 

The defendant, United States of America, having 
appeared by its attorneys, Laughlin E. Waiers, 
United States Attorney, Max F. Deutz, Assistant 
‘United States Attorney, Chief of Civil Division, 
and Joseph D. Mullender, Jr., Assistant United 
States Attorney; 

The defendant, Eugene A. Phelps, having ap- 
peared by his attorney, Donald Wheeler; 

The Court having considered all of the pleadings 
filed herein, the evidence offered by the parties at 
the time of trial, and the arguments of counsel; 

And the Court being fully advised in the prem- 
ises, and having made written Findings of Fact and 
Conclusions of Law: 
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It is hereby ordered, adjudged and decreed: 

That the plaintiff, Pacific Freight Lines, do have 
and recover of and from the defendant, Eugene A. 
Phelps, the total sum of $4,264.07, plus its costs of 
suit. 

That the plaintiff, Sidney 8. Russell, do have and 
recover of and from the defendant, Eugene A. 
Phelps, the total sum of $1,668.66, plus his costs 
of suit. 

That the defendant, United States of America, 
have judgment against the plaintiffs, Pacific 
Freight Lines and Sidney S. Russell, and each of 
them, dismissing their Complaint, and for its costs 
of suit. 


Dated this 4th day of May, 1955. 


/3/ LEON R. YANKWICH, 
United States District Judge 


Submitted by: 
/s/ Joseph D. Mullender, Jr., 
Assistant U. 8. Attorney, Attorney for De- 
fendant, United States of America 


Approved as to Form this 23rd day of April, 1955: 
/s/ Anthony J. Calabro, 
Attorney for Plaintiffs, Pacific Freight 
Lines and Sidney 8. Russell 


Approved as to Form this 29 day of April, 1955: 
/s/ Donald E. Wheeler, 
Attorney for Defendant Eugene A. Phelps. 
[Endorsed]: Filed May 4, 1955. Entered May 6, 
1955. 
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NOTICE OF APPEAL 


Notice Is Hereby Given this 25th day of May, 
1955 that Pacific Freight Lines and Sidney S. 
Russell, plaintiffs, hereby appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, from the judgment of this Court entered on the 
6th day of May, 1955, in favor of the defendant 
United States of America and against said plain- 
tiffs. 


Dated: May 25, 1955. 


ROBERT W. STEVENSON and 
ANTHONY J. CALABRO, 


/s/ By GEORGE W. KELL, 
Attorneys for Plaintiffs 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 27, 1955. 


[Title of District and Cause. ] 


CERTIFICATE OF CLERK 


I, John A. Childress, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages 
numbered 1 to 31, inclusive, contain the original 

Complaint ; 

Answer ; 
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Motion and Notice of Motion and Memo of Points 
and Authorities in Support of Motion for Separate 
Saal ; 

Findings of Fact and Conclusions of Law; 

Judgment ; 

Notice of Appeal; 

Stipulation enlarging Time to File Designation ; 

Designation of Contents of Record on Appeal; 

Statement of Points; which together with a full, 
true and correct copy of Minutes of the Court had 
on February 28, 1955; one volume of reporter’s 
transcript of proceedings; defendant’s exhibit A; 
and plaintiff’s exhibits 1 to 4, inclusive, in the 
above-entitled cause, constitute the transcript of 
record on appeal to the United States Court of Ap- 
peals for the Ninth Circuit, in said cause. 


I further certify that my fees for preparing the 
foregoing record amount to $2.00, the sum of which 
has been paid by appellants. 


Witness my hand and the seal of said District 
Court, this 25th day of October, 1955. 


[Seal] JOHN A. CHILDRESS, 
Clerk 


/s/ By CHARLES E. JONES, 
Deputy 
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In the United States District Court for the South- 
ern District of California, Central Division 


No. 17,356-Y.—Civil 


PACIFIC FREIGHT LINES and SIDNEY S. 
RUSSELL, Plaintiffs, 
VS. 


EUGENE A. PHELPS, and UNITED STATES 
OF AMERICA, Defendants. 


TRANSCRIPT OF PROCEEDINGS 
Los Angeles, California, Tuesday, April 12, 1955 


Honorable Leon R. Yankwich, Judge presiding. 


Appearances: For the Plaintiffs: Robert W. Stev- 
enson and Anthony J. Calabro, by Anthony J. Cala- 
bro, 3257 Wilshire Blvd., Los Angeles 5, Calif. For 
the Defendant Eugene A. Phelps: Donald HE. 
Wheeler, 106 West Third St., Los Angeles 13, Calif. 
For the Defendant United States of America: 
Laughlin, E. Waters, U. 8. Attorney, by Joseph D. 
Mullender, Jr., Asst. U. S. Attorney. [1*] 


*¥ *¥ *& * E 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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SIDNEY SPRINGER RUSSELL 
the plaintiff herein, called as a witness in his own 
behalf, having been first duly sworn, testified as 
follows: 


The Clerk: Your full name, sir? 
The Witness: Sidney Springer Russell. 


Direct Examination 

ae ee 10] 

Q. (By Mr. Calabro): What day was it, Mr. 
Russell, that this accident occurred ? 

A. February 5, 1954. 

Q@. Where were you going at the time of the 
accident ? 

A. I was going to Ludlow, California. 

@. In which direction were you traveling? 

A. I was traveling east. 

Q. What were you driving—what type of equip- 
ment? [10] 

A. A tank truck and trailer, Sterling. 

Q. How many units did that consist of? 

A. Two. 

Q: What time of the day did the accident hap- 
pen? 

A. At about 5:00 o’clock in the morning. [11] 


%* * & & * 


Cross Examination 
Q. (By Mr. Mullender): Mr. Russell, could you 
tell us about how far the scene of the accident was 
from Barstow? 
A. I think it was about ten miles. I believe the 
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man that came out from our office said that it was 
eleven miles to the Barstow Hospital. 

@. And this accident occurred on Highway 66, 
did it? A. Yes, sir. 

(). And that road does run straight to Barstow, 
does it? A. That’s right. 

@. You were headed in the direction towards 
Barstow; is that correct? A. That’s right. 

@. What was the last town that you had passed 
before the scene of the accident? 

A. I would say Victorville is the last town. 
There is Helendale and little things like that, but 
they are just service stations, that’s all. 

Q. How far back was Victorville? 

A. I would say it was about 25 miles. 

Q. So that you were at a point on Highway 
66 between [26] Victorville and Barstow, approxi- 
mately 25 miles from Victorville and ten miles 
from Barstow? A. That’s right. 

Q. Do you know where George Air Force Base 
"is in relation to those places? 

A. Yes, I do. 

Q. Is George Air Force Base off of Highway 
66? A. It is, yes. 

@. And is there a road from Highway 66 which 
goes to George Air Force Base? 

A. Yes, there is. 

@. And had you passed that road? 

A. Yes, I had. 

Q. About how far back was that from the scene 
of the accident? 
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A. Anyway 20 miles, maybe more than that, 25 
miles. 

Q. It is the other side of Victorville; isn’t it? 

A. Between Victorville—there is one road that 
turns off between Victorville and Barstow. It is 
about three miles, I guess, out of Victorville, east 
of Victorville, that you turn off to go to George 
Air Force Base. 

@. That turn-off was between Victorville and 
the scene of the accident ? 

A. Yes, that right. [27] 


* + & & X 
@. And you say the accident occurred about 
0:00 a.m. in the morning of February 5th? 
A. That’s right, yes, sir. 
* & & KF ¥ 
GEORGE HAAG 
called as a witness on behalf of the plaintiffs, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: [29] 
* * ‘ke ke 
Direct Examination 
Q. (By Mr. Calabro): Mr. Haag, what is your 
address, please? 
A. Box 9, Helendale, California. 
@. Where is Helendale? 
A. Helendale is approximately fourteen miles 
east of Victorville, and about the same distance 
from Barstow to it. 
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The Court: It is in San Bernardino County? 

The Witness: Yes, sir. 

Q. (By Mr. Calabro): Did you witness the 
happening of an accident that occurred on February 
5, 1954, on Highway 66 between Victorville and 
Barstow ? A. I did. 

Q. What time of the day did the accident hap- 
pen? 

A. Well, I don’t know as I exactly noticed the 
time, but it was after 5:00 o’clock a.m. I would say 
between 5:00 and 5:30. 


Q. Was it still dark, or daylight? 

A. Dark. 

@. What were you doing? 

A. I was on my way to work. 

@. Where was work at the time? 

A. United States Government, Barstow Marine 
Base. 

Q. What was your occupation? 

A. Carpenter. [30] 

Q@. What were you driving? 

A. A Chevrolet ’38. 

Q. Was that a 1938 Chevrolet? 

A. Yes, sir, a 1938 Chevrolet. 

Q. In which direction were you traveling? 

A. East. 

Q. And you come from Helendale? 

A. Yes, sir. 

Q. Were you living there at the time? 

A. Yes, sir. 


United States of America 29 


(Testimony of George Haag.) 
Q. On what highway were you traveling? 
A. 66. [81] 


* * &£ *& 


NORBERT J. SCHUERMANN 


called as a witness on behalf of the defendant 
United States of America, having been first duly 


sworn, was examined and testified as follows: 
%* * € & X 


Direct Examination 

Q. (By Mr. Mullender): Mr. Schuermann, what 
is your business or occupation? [74] 

A. I am a State traffic officer for the State of 
California. 

@. How long have you been so employed? 

A. Since February of ’52. 

Q. Calling your attention to the date of Feb- 
ruary 5, 1954, did you investigate an accident which 
occurred on Highway 66 in the vicinity of Barstow ? 

A. Yes, I did. 

@. What time did you arrive at the scene of the 
accident ? A. If I may—— 

Q@. Will you please refer to your notes? 

A. Our arrival was approximately 6:00 o’clock. 

Q@. Do you know what time that accident oc- 
curred ? 

A. We estimated the time of the accident was 
approximately 5:15 a.m. 

Q. How did you arrive at that estimate? 

A. By the statements of the witness and the 
driver. 
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Q. What time did you receive the call to report 
there? A. 5:30 a.m. 

Q. Will you describe the vehicles that were in- 
volved in that accident? 

The Court: Tell us, first, about the condition of 
the weather, that is, how was it? Was it light? 

The Witness: Upon our arrival it was just get- 
ting daylight. [75] 

The Court: Getting daylight? 

The Witness: At the time of the accident it 
would be still dark. 

The Court: But that part of the country, that 
desert, has a dawn that we don’t have here in Los 
Angeles? 

The Witness: Yes, but I mean at that time in 
the morning you still need your lights. 

The Court: It is still pretty dark. All right. 

The Witness: And the weather was clear, no 
smog or fog, and the visibility was unlimited in that 
section of the highway. 

Q. (By Mr. Mullender): Will you describe the 
vehicles that were involved in that accident? 

A. One was a 1951 Chevy four-door sedan, and 
the other was a Sterling tank truck and a trailer. 

@. Was there any indication on the tank truck 
and trailer as to who owned it? 

A. Yes, there was. 

@. What was that? 

A. The initials “PFL”. 

Q. Was there any indication on the Chevrolet 
as to who owned that car? 
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A. The color, and also “U. 8. Air Force,” and 
the identifying numbers “172892” were stencilled 
on the doors. 

Q. From what you observed at the scene of the 
accident, [76] could you determine the directions 
of travel of the two vehicles prior to the collision? 

A. From the tanker you could trace its path 
both previous to impact and after impact. There 
was nothing to indicate—no skid marks, or any- 
thing, to indicate the path of the Air Force vehicle 
prior to impact, and a series of gouge marks after 
impact to where it came to rest. 

Q. Where did it appear that the truck had been 
struck ? 

A. The truck had been struck in the front por- 
tion; in other words, the bumper and the front por- 
tion of the vehicle. 

@. And was the truck proceeding east on High- 
way 66? 

A. Yes, that is correct, proceeding east. 

Q. Then did you conclude that the Government 
vehicle had been proceeding in the opposite direc- 
tion? A. Yes. 

Mr. Mullender: Your Honor, I would like to 
have Mr. Schuermann draw on the blackboard the 
relative place of this accident. 

The Court: All right. He can draw his own if 
he does not like the diagram drawn there. You can 
turn the board around. There is another blackboard 
on the back. You can draw your own. 
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The Witness: May I have a piece of chalk? 
The Court: Isn’t there some chalk there in 
front? 
(The chalk was handed to the witness.) [77] 


Q. (By Mr. Mullender): Now, what I would 
like to have you do, Mr. Schuermann, 1s indicate on 
the blackboard Los Angeles, San Bernardino, 
George Air Force Base, and Barstow and High- 
way 66. 

A. Iwill start with Los Angeles down here, and 
San Bernardino lies more or less just east of here. 
Then you go up over the pass, Cajon Pass, over to 
Victorville, and then continue on more or less east 
to approximately two miles outside of Victorville, 
with the road coming in—it would be on the left 
hand side as you were traveling east, and that is 
the George Air Force road, approximately two 
miles. Then it continues on, and placing Barstow 
here, the “d.c.” approximately ten miles west of 


- Barstow. 


Q. All right. Will you mark “Barstow”? 

A. All right. Barstow, Victorville. 

Q. Now, will you indicate the distance in miles 
between Los Angeles and San Bernardino, please? 

A. It is approximately 75 miles. 


Q. And will you indicate the distance in miles 
from San Bernardino to Victorville? 


A. Approximately 39 miles. 
Q. Now, will you indicate the distance between 
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Victorville and the road that turns off to George 
Air Force Base? 

A. It is approximately two miles. 

@. And will you indicate the distance between 
that [78] point and the place which you have 
marked as the scene of the accident? 

A. Well, that would be approximately 24 or 25 
miles. 

Q. Will you indicate now the estimated mileage 
from the scene of the accident to Barstow? 

A. That is approximately ten miles. 

Q. Now, in light of your testimony, prior to 
drawing this diagram, is it true that the Govern- 
ment vehicle was proceeding from Barstow back 
toward George Air Force Base? 

A. That’s right. 

Q. And the truck was proceeding in the direc- 
tion from Victorville towards Barstow? 

A. That is correct. 

Mr. Mullender: JI have no further questions. 

The Court: All right. 

Mr. Calabro: May I see the report that you 
used to refresh your memory from, please, Mr. 
Schuermann ? 

The Witness: Surely. (Handing document to 
counsel.) 


The Court: You consulted it only about the 
date? 


The Witness: About the date, the number on 
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the Air Force vehicle, and the description of the 
other vehicle. 

The Court: So far as the location and what you 
found, that you gave from your recollection? 

The Witness: Yes, sir. [79] 
Ge tun Se ea Sy 

BERNARD R. SNYDER 

called as a witness on behalf of the defendant 
United States of America, having been first duly 
sworn, was examined and testified as follows: 

The Clerk: Your full name, sir? 

The Witness: Bernard R. Snyder. 

Mr. Calabro: I am sorry, Mr. Witness. I didn’t 
hear you. 

The Witness: Bernard R. Snyder. 

The Clerk: How do you spell Snyder? 

The Witness: S-n-y-d-e-r. 


Direct Examination 

Q. (By Mr. Mullender): Mr. Snyder, what is 
- your business or occupation ? 

A. United States Air Force, Transportation 
Supervisor. 

Q. How long have you been employed in that 
capacity ? 
Approximately eleven years now. 
Where are you stationed ? 
George Air Force Base. 
How long have you been stationed there? 
Eighteen months. [84] 
Mr. Snyder, calling your attention to the 


a 
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date of February 4, 1954, do you recall receiving 
any orders regarding the dispatch of an automo- 
bile? A. Yes, sir. 

@. And will you tell me what your orders were 
regarding dispatching automobiles on that day? 

Mr. Calabro: To which we object on the ground 
that would constitute hearsay in regard to the 
plaintiffs, your Honor. I think what he might have 
been told by any of his superiors as against us, the 
two plaintiffs, would certainly be hearsay. 

The Court: Oh, no. In all cases of this char- 
acter, you want to remember that under the Fed- 
eral Tort Claims Act, the test of liability is the 
same as that of a private employer under the law 
of the State. 

Now, in case you sued an employer, the employer 
would have the right to show whether the employee 
was doing something that was required of him or 
not, and, of necessity, all those things would be 
hearsay as to you, and yet if they were not ad- 
missible, it would go by appearances, and merely 
say it was an Army truck, and, therefore, you 
could not get behind it. What they are going to 
show is whether this man was about Government 
business, whether he had authority to use the auto- 
mobile, and that is always the case. 

Mr. Calabro: I think it would be proper for this 
witness to testify as to what orders he may have 
given, but I don’t [85] think that it is proper for 
him to testify as to what he was told. 

The Court: Oh, it is very important to show, you 
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know, what they call the chain of command in the 
Army. Weren’t you in the Army? 

Mr. Calabro: Well, I was subject to military 
regulations, but not by the Army. 

The Court: Not by the Army, all right. But you 
know the chain of command is of great importance. 

Mr. Calabro: Yes. 

The Court: And it is important in this case to 
show authority, and to show the right to use the 
automobile. 

Mr. Calabro: Well, I think that the defense has 
a right to introduce whatever evidence they can in 
so far as the orders that were given by this particu- 
lar witness, but I don’t—— 

The Court: How do we know he had authority 
to give them? He is going to show he was asked to 
do certain things, and that he did them in pursu- 
ance to that. Otherwise the question would arise as 
to whether he had authority. Do you see the point? 

Mr. Calabro: I see the court’s position, but IL 
‘think the proper testimony in order to establish 
that prior order, if such were necessary, would 
come from the person who issued the order. 

The Court: Oh, no. He can’t testify to the orders, 
but [86] he can state that he was ordered to pro- 
vide this or that. I don’t know what his testimony 
is going to be. 

Mr. Calabro: I don’t either, your Honor, but I 
think it would be objectionable as hearsay. 

The Court: No. Go ahead. Overruled. 

The Witness: I was called from my headquar- 
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ters, my superiors, to have a car proceed to the 
officers’ billets and pick up a Colonel Joyal, and to 
proceed on to the International Airport at approxi- 
mately between 1500 and 1600 hours in the after- 
noon. 

Q. (By Mr. Mullender): After receiving that 
order, what did you do? 

A. I wrote out a little mimeographed form we 
have in the transportation office, the person to whom 
it was to report to, who authorized it, and what 
time, and where he was to proceed to, and I im- 
mediately took that over to my dispatch office, and 
told my dispatcher to have one staff car proceed at 
the designated time. 

@. Did you give your dispatch man any specific 
instructions as to what he was to do, other than 
you have testified to? 

A. ‘To have it there on time, sir, that was all I 
said, and I told him the airman would take it. 

The Court: What is the distance from where 
you were to the International Airport? [87] 

The Witness: It is a little over 100 miles, sir. 

The Court: All right. 

Q. (By Mr. Mullender): Then the sum and 
substance of your order, which you had given, was 
to have the dispatch man make a car and a driver 
available to this officer at George Air Force Base 
to drive him to the International Airport? 

A. Yes, sir. 

@. And was there any order given as to what 


38 Pacific Freight Lines, et al., vs. 


(Testimony of Bernard R. Snyder.) 
the driver of that car was to do after he had taken 
the officer to the International Airport? 

A. He was told to proceed to International Air- 
port and return. 
And what time did this occur, again? 
This 
What time of day? 
The telephone eall, sir, that I received? 


The time that you dispatched the car. 
It was between 1500 and 1600. In other 
words, 3:00 o’clock in the afternoon, or 4:00, along 
in there; approximately in there. 

Q. 3:00 or 4:00 o’clock in the afternoon, or 
shortly thereafter ? A. Yes, sir. 

Q. Did you know at that time who the driver 
was that was finally dispatched with the car? [88] 

A. Yes, sir. J knew the only man available at the 
present time. 

@. And who was that? 

A. Airman Phelps. 

@. Is his name Eugene A. Phelps? 

A. Yes, sir. 

Q. Do you recall what happened after that, to 
your personal knowledge? 


PoroeoPpe 


A. I beg your pardon? 

Q. Do you recall, from your personal knowledge. 
what happened after that in regard to the dispatch- 
ing of this car? A. No, sir. 

Mr. Mullender: That is all. 


Umted States of America 39 


(Testimony of Bernard R. Snyder.) 
Cross Examination 

Q. (By Mr. Calabro): What is your rank, Mr. 
Snyder ? A. Tech. Sergeant. 

Q. You got a call then, as I understand it, be- 
tween 3:00 and 4:00 o’clock on that afternoon to 
have the car pick up an officer? 

A. It was right in there. 

Q. What time was the car supposed to pick up 
the officer? [89] 

A. Approximately at that same time, sir. 

Q. As soon as possible? A. Yes, sir. 

Q. You didn’t actually dispatch the car, but you 
just gave an order to somebody else to send Phelps 


out, is that right? A. That’s right. 
Q. So you don’t know what time Phelps left, do 
you? 


A. It was approximately right around in there, 
some time in there. 

Q. Were you there when the order was given to 
Phelps? 

A. That’s right. I was the one that told Phelps 
to drive the ear. 

Q. It was not the dispatcher, then? 

A. No. 

Q. Were you the one that told him to go to Los 
Angeles and to pick up Officer Joyal? 

A. I told him where to report to, sure did, and 
to slip into the dispatch office for a log purpose 
for the 90-day period. 

Q. I see. But you actually had the conversation 
with Phelps before he left the Base? 
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A. That's meh 

@. What was Phelps’ rank at that time? 

A. I believe it was Airman Second Class. I am 
pretty [90] sure on that. 

The Court: Is that an air depot there, or what 
is that? 

The Witness: A Tactical Air Command, sir. 

The Court: It is a Tactical Air Command ? 

The Witness: Yes, sir. 

The Court: Does it have a name? 

The Witness: George Air Force Base. 

The Court: And the location? 

The Witness: Victorville, California. 

The Court: It is not exactly in Victorville, is it? 

The Witness: No, sir. It is approximately five 
miles from Victorville. 

The Court: As you go over the hill? 

The Witness: Yes, sir. It is southwest, more or 
less, or I mean southeast. 

_ The Court: You go over that big hill, and then 
it is beyond that? 

I'he Witness: Yes, sir. 

Mr. Mullender: May I show him the diagram, 
your Honor? 

The Court: I beg pardon? 

Mr. Mullender: May I show him the diagram 
drawn. by the police officer, and ask him if that cor- 
rectly shows George Air Iorce Base? 

The Court: All right. 

Mr. Mullender: Mr. Snyder, I show you a dia- 
gram which [91] was drawn by Officer Schuermann, 
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and he has indicated here that this line represents 
Highway 66, and that this rectangular square rep- 
resents George Air Force Base, that this distance 
between George Air Force Base and the Highway 
is approximately four miles; that this point is Vic- 
torville, and the distance between the intersection 
of the road and Victorville is approximately two 
miles. Does that fairly represent the location of 
George Air Force Base? 

The Witness: Yes, sir, it sure does. It sure does. 

Mr. Calabro: Are you through? 

Mr. Mullender: Yes. 

Q. (By Mr. Calabro): You just got through 
telling us, Mr. Snyder, that at that time Mr. Phelps 
was what you called an airman second class. How 
many stripes would that entitle him to on his arm, 
sir? A. Two, sir. 

@. And what were his regular duties? 

A. A driver, sir. 

Q. Was he assigned to a car pool or a car detail 
of some sort? 

A. He was assigned to the staff car section. 

@. What does that mean, the staff car section? 

A. That means sedans, light and medium sedans. 

Q@. His regular duties then were to drive offi- 
cers, as he was ordered to drive them, either to or 
from or within [92] or outside the Base? 

A. That’s right, sir. 

Q. In order to entitle him to leave the Base, was 
he given some sort of authority, or permit, or 
pass ? 
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A. DD Form 110, sir, and my authority is to 
pass on them by my superiors. 

@. You used some letters and a number that 
really don’t mean too much to me, Mr. Snyder. 
Would you tell me a little more about that? 

A. That is your dispatch record. It gives the 
man’s name, the type of equipment he is driving, 
and also the registration number, the date, and his 
destination. 

@. ‘Then does he use this pass to show the man 
that he is leaving the Base? A. Yes, sir: 

@. And when he comes back into the Base? 

A. Right, sir. 

The Court: That is also his authority if he is 
hailed or hauled in by an M.P. who is wondering 
what he is doing away from his Base? 

The Witness: That’s right. 

The Court: That is to show that he has a right 
to the pass and be away from the Base? 

The Witness: Yes, sir. 

The Court: And it is also a pass for the equip- 
ment? [93] 

The Witness: That’s right, sir. 

Q. (By Mr. Calabro): So that it is a pass in 
the sense that it is a pass for him to be off of the 
Base while he is still actually on duty? 

A. That’s right, sir. 

Q. Is it distinguished in any way from a liberty 
pass, or what is commonly known as a liberty pass? 

A. It sure is, sir. 

@. Can you tell us what the distinction is? 
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A. Well, it is an orange slip of paper, approxi- 
mately six by ten inches. 

Q. I am thinking in terms of effect rather than 
appearance. 

A. In effect there is quite a bit of difference 
between a liberty pass and a driver’s trip ticket. As 
I say, it has the date, the type of equipment, the 
registration number, and your admission number 
on your Form 9-75, which is your master log for 
each time the equipment goes out, and it has your 
number. 

@. Is it fair to say, Mr. Snyder, that a trip 
ticket is intended to regulate the conduct of the air- 
man while he is off the Base, whereas a pass is in- 
tended merely for permission to leave the Base, 
and for the airman to do as he pleases while he 
is gone? 

A. Yes, sir. It is to authorize him to be off the 
[94] Base or drive the vehicle on the Base out of 
the pool, and it logs your personnel you carry, the 
amount of gasoline you carry and your oil, and 
with your tonnage and poundage on it. 

@. Would you tell me whether or not—do you 
have the trip ticket with you? 

E  No, sir, I sure don’t. 

Q. Does the trip ticket say anything to Mr. 
Phelps about how he is to return, or what road 
or route he is to follow? 

A. No, sir. He is supposed to take the shortest 
and quickest route. 

Q. That is not stated on the trip ticket? 
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A. No, sir. 

@. Was there anything on the ticket that said 
he was not to return by going to Barstow first and 
then coming back? 

A. Not to my knowledge, there wasn’t. 

The Court: Did he have to go through Barstow 
either way ? 

The Witness: No, sir. 

The Court: Barstow, as a matter of fact, is out 
of the way? 

The Witness: Right, sir. 

Q. (By Mr. Calabro): Was there any type of 
order given to Mr. Phelps indicating at what time 
he was to return to the [95] Base? 

As Nowsim 

@. And is it fair to say, Mr. Snyder, that Mr. 
Phelps drove from George Air Force Base and left 
there at approximately 4:00 p.m., or some time 
prior thereto? A. Yes, sir. 

Q. Were any arrangements 

The Court: How do you estimate the time it 
actually takes from the Base to the Airport? 

The Witness: It all depends, sir, on what time 
of day you leave. 

The Court: Supposing it was the middle of the 
afternoon, and when you are not likely to have 
much travel. 

The Witness: In the middle of the afternoon, 
you would catch just about the off-duty time for 
people here in Los Angeles. We allow about three 
and one-half hours, sir. 
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The Court: About three and one-half hours. 

Q. (By Mr. Calabro): Is that one way? 

A. Yes, sir. 

Q@. Was Mr. Phelps given any instructions in 
connection with his evening meal? 

A. What do you mean by that, sir? 

Q. Well, you testified that he left before 4:00 
o’clock, so J am just assuming that he had not yet 
had what you would ordinarily call chow, so L am 
wondering whether or not there [96] were any in- 
structions given to Mr. Phelps about when and 
where he was to have his evening meal. 

A. The usual procedure on that, sir, when you 
are carrying an officer 


@. I am sorry, Mr. Snyder, and I didn’t mean 
to interrupt you that way, but I am just wonder- 
ing what was done in this particular case. 

The Court: J think the Sergeant should be al- 
lowed to explain what the procedure is, because we 
almost take judicial notice that there is a pattern 
that is followed, and that no particular instructions 
are given. He ought to tell us what is the rule in 
regard to what a man is to do who is away from 
camp for his evening meal. 

Mr. Calabro: Your Honor, I think that the court 
is entitled to the benefit of the testimony concern- 
ing what, if any, specific directions were given, and 
then assuming there were none,—— 

The Court: I also take judicial notice of the 
fact that in the Army, like in any large organiza- 
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tion, they do not handle these matters on an in- 
dividual basis, and there must be rules. 

Mr. Calabro: I see. I didn’t know that the court 
was going to take judicial notice of those facts, be- 
cause I was not aware of it. 

The Court: It is one of the ordinary things of 
life, [97] but still I am not saying, and I just as- 
sumed it is so, that if a man is sent out to do 100 
miles at 4:00 o’clock, there must be some rules or 
regulations as to where he is going to get his meal, 
and that it isn’t likely that the officer is going to 
invite the private to have dinner with him at his 
elub, or when he gets to his destination. 

Mr. Calabro: This was a _ two-striper, your 
Honor. 

The Court: That does not make any difference. 
He is still not an officer. I assume this was a Cap- 
tain or a Colonel he was transporting. Who was he 
transporting ? 

The Witness: A Lieutenant-Colonel. 

The Court: A Lieutenant-Colonel. He is still not 
a social equal, and he could not enter the Officers 
Club by the front door. I know, because I was a 
sergeant in the first World War, and I still re- 
member the distinction. 

Let’s get back to it. If you want him to answer 
whether he was given anything, I will let him an- 
swer that. 

Mr. Calabro: Yes, I think we should have him 
answer that question. 

The Court: You can ask him if he was given 
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anything special, and then if he says no, you can 
ask if there was any general pattern or rule so that 
the driver would know about it. Go ahead. 

The Witness: No, there is no orders given out, 
but the usual procedure on that is that an officer,— 
a normal officer [98] will donate the man the money 
for him to get himself something to eat. That has 
been it in the past. 

The Court: On the trip? 

The Witness: Yes, sir. Of course, they don’t eat 
with them. 

The Court: Naturally. 

The Witness: If they give the money to him, 
they go ahead and eat, but under conditions where 
they don’t do it, he just has to wait until he gets 
back till he gets something to eat. 

Q. (By Mr. Calabro): Unless he can afford to 
get it on himself? A. That’s right. 

@. Then while Mr. Phelps is driving this auto- 
mobile out of the Base, he has with him this trip 
ticket all the time; is that right? 

A. Yes, sir. 

Q. Then he turns it in after he gets back to the 
Base? A. Yes, sir. 

The Court: Do you make an estimate when a 
soldier—let’s call him that, and I like that general 
appellation: 

The Witness: That’s all right, sir. 

The Court: When a soldier is sent out on a trip 
that you figure should take three and one-half 
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hours each way, do you sort of make an estimate 
as to when he ought to be [99] back in camp? 

The Witness: Well, we don’t try to estimate it 
too close, due to the fact you have to allow for 
breakdowns and flat tires, or if something 1s wrong 
with the vehicle. On that occasion they will eall to 
the Base and notify somebody there. 

The Court: But he is not presumed—aside from 
possibly taking time out to eat, he is not presumed 
to stay out overnight 

The Witness: That’s right. 

The Court: with the equipment, but he is 
presumed to come right back? 

The Witness: That’s right. 

The Court: And to feed himself on the way, un- 
less he has something unusual happen, in which 
event he calls in? 

The Witness: Right, sir. That’s right, sir. 

The Court: So that assuming that he left, say, 
_at 4:00 o’clock, and allowing him from seven to 
eight hours,—if you allow him eight hours, that 
would be the maximum that it would take, allow- 
ing for his time to eat, and so forth, and stops, and 
he should be back in camp within eight hours after 
the time he left? Is that a correct computation? 

The Witness: Yes, sir. 

The Court: And then, of course, he checks in, 
and he would check in the hour when he gets back? 

The Witness: That’s right, sir. [100] 

The Court: The sentry would check him in when 
he got in, and you would note then the hour? 
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The Witness: Right, sir. 

The Court: All right. 

Q. (By Mr. Calabro): Then, Officer Snyder,— 
Iam sorry, Mr. Snyder, I take it, it is proper under 
your regulations for Airman Phelps to have ac- 
cepted a dollar, or $2.00 or something from this 
Lieutenant-Colonel Joyal for his meal for the eve- 
ning; is that right? A. Yes, sir. 

Q. And it would have been perfectly proper for 
Airman Phelps to stop somewhere after he had de- 
livered Lieutenant-Colonel Joyal to the airport for 
his evening meal? 

A. That’s right, sir. 

@. And whatever time that would require, sir, 
would have been proper? 

A. That’s right, sir. 

Q. Then outside of his meal and whatever break- 
down trouble, if any, he had, why, his duty was to 
return this piece of equipment to the Base as soon 
as was reasonably possible? 

A. Yes, sir; that’s right, sir. 

Mr. Calabro: No further questions. Thank you. 

The Court: Any redirect? 

Mr. Mullender: I was going to ask Mr. Snyder, 
your Honor, [101] about this trip ticket counsel has 
referred to. 

The Court: All right. 


Redirect Examination 
Q. (By Mr. Mullender): Mr. Snyder, you say 
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a trip ticket or Form DD 110 was prepared and 

given to Mr. Phelps; is that correct? 
ieethat'saicht, sim 

Q. When that trip ticket comes back when 
Phelps returns, would that normally go into the 
motor pool? 

A. Yes, sir, go into the dispatch office, sir. 

Q@. And you say you don’t have it with you 
today. Is there any reason why you do not? 

A. Yes, sir. I don’t know, but it seems as though 
it got lost somewhere on the way on this investiga- 
tion that was being made on the accident the ve- 
hicle was involved in, and the whereabouts of it I 
don’t know now. 

Q. So the original ticket has been lost? 

A. Yes, sir. 

The Court: The chances are because he was hurt 

nobody bothered to search his pockets for that, and 
they were more interested in taking care of him. 
Isn’t that true? 
' The Witness: Well, sir, it was picked up, but 
it was in a very frayed condition. It had been pretty 
well torn, and we tried to Scotch tape it back, but 
it was almost impossible. [102] 

The Court: You remember seeing it then? 

The Witness: Yes, sir. 

Mr. Mullender: We have a copy of the trip 
ticket, your Honor, which I would lke to show the 
witness. 

The Court: All right. Is that a sample, or an 
actual copy ? 
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Mr. Mullender: No, it is an actual copy. 

The Court: An actual copy, all right. 

Mr. Mullender: It was a copy that was made 
before the original disappeared. 

The Court: All right. 

Mr. Mullender: I will ask the Clerk to mark this 
document for identification. 

The Clerk: Defendants’ A. 


(Thereupon the document referred to was 
marked Defendants’ A, for identification.) 


Q. (By Mr. Mullender): Mr. Snyder, I show 
you Defendants’ Exhibit A, for identification, which 
purports to be a copy of a Government form, and 
I ask you whether or not that represents a true 
copy of the trip ticket about which you have been 
testifying ? 

A. Yes, sir; it sure does, sir. 

Q. Mr. Snyder, you will note that the time out 
is Indicated as 1500. 

A. Yes, sir. That is 3:00 o’clock, sir. I said be- 
tween [103] 1500 and 1600 he departed, sir. 

@. You remember independently of this docu- 
ment that the time was approximately that time? 

Pe MeSwesir. 

@. I see here the signature of a man by the 
name of Partch. A. Yes, sir. 

@. Do you know him? 

A. Yes, sir, I sure do. 

@. Who is he? 
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A. He was the dispatcher at the time, which it 
says right on here, at the time dispatcher. 

Q. And I see the name of “Philip E. Joyal, Lt. 
Col., USAF”? 

A. That is the gentleman that Airman Phelps 
hauled to the International Airport, and this is 
where he released him. He has to put his release 
on here, that he arrived at his destination okay. 

Q. And that Lt. Col. Philip E. Joyal was the 
man, the officer at George Air Force Base that 
Phelps was to transport? 

A. Yes, sir. There was a little disturbance that 
the Colonel wrote on here, while he was on the road. 
I see there is a little notation on this Form DD 
110 that Colonel Joyal made in reference to the 
engine knocking, and the driver [104] checked oil 
One. 

@. On the back of this form, Mr. Snyder—— 

A. Yes, sir. 


@. ——there are two times filled in, one after 
the other. Could you explain that to me, please? 

A. All right. Here is the destination (indicat- 
ing), and from here he departs, which is the Base 
Motor Pool. They use “BMP.” 

Q. That is the place where you gave him this 
ticket ? A. Yes, sir. 

Q. And the time indicated there is 1455, which 
would be what? 

A. Approximately 3:00 o’clock, lacking five min- 
utes of it, and this is the arrival here. 
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This is the out mileage, and it should be the same 
as it reads on the front. He went to Building 455 
to pick up Colonel Joyal, where he was designated 
to go. That was the Officers Billet, and he arrived 
there at 1500 hours, and departed at 1505. 

Which was about the same time, 3:00 o’clock? 
Yes, sir. 

And who writes this? 

This is the driver’s. 

In other words, the driver indicates he picked 
up folonal Joyal at approximately 3:00 o’clock? 

A. And he departed at 1505, which should be 
3:05. 

@. And, I take it, he should put down the ar- 
rival time, when he arrived at Los Angeles? 

A. At the airport, and then back to the Base 
Motor Pool, and his arrival there. 


OP>Ore 


Mr. Calabro: J think we ean also stipulate he 
never got back, can’t we? 

Mr. Mullender: Yes. I also want to show here 
that he made no entry, that is, the driver made no 
entry on the form after he left the Base. I just 
want to point that out for the record. 

I have no further questions. 

The Court: All right. It may so show. 

Mr. Calabro: I have just one or two matters. 


Recross Examination 


Q. (By Mr. Calabro): This trip ticket seems to 
indicate that they seemed to have some trouble 
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with the car, and had the tires and some other items 
checked. 

A. What are you referring to here? 

Q. Iam looking at the row of “X’s” under the 
“O.K.” 

A. This is your duty before operation. You just 
do this before you start your vehicle up. 

The Court: Then that occurred before the trip? 

The Witness: No, sir, this occurred while on the 
trip, when the Colonel made this notation. 

Mr. Calabro: Apparently they were having some 
trouble with the car during operations, that there 
were some unusual noises and some disturbance. 

The Witness: That’s mght. 

Mr. Calabro: Nothing further. 


Mr. Mullender: In light of the last question, may 
I ask the witness some questions about the condi- 
tion of the car? 


The Court: All right. 


Redirect Examination 

Q. (By Mr. Mullender): Mr. Snyder, do you 
know whether or not that car was in good working 
order when it left? 

A. Sir, it had a new engine installed in it ap- 
proximately two days prior to the departure to Los 
Angeles, so with a new engine there, and every- 
thing, there could have been some mechanical failure 
aingate. 
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Q. But the car had been thoroughly gone over 
prior to this trip? A. Yes, sir. 
Mr. Mullender: I have no further questions. 
The Court: All right. Let me see that document. 
(The document was handed to the court.) 
Mr. Mullender: I would like to offer the docu- 
ment in evidence, 
The Court: It may be received. 
The Clerk: Defendants’ A in evidence. 
(Thereupon the document heretofore marked 


Defendants’ Exhibit A, for identification, was 
received in evidence.) 
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Mr. Wheeler: The defendant Phelps would like 
to ask Sergeant Snyder two short questions. 

The Court: Go ahead. 

Q. (By Mr. Wheeler): Mr. Snyder, you are 
Phelps’ immediate superior in the chain of com- 
mand; is that correct? A. I was at the time. 

Q. You were at thetime of all this difficulty ? 

A. Yes, sir. 

Q. What time was Phelps available for duty on 
the morning of February 4th, the day preceding the 
accident ? 

A. What time was he available for duty that 
morning ? 

Q. Yes. 

A. Well, roll call was at 0730 hours in the morn- 
ing. Right offhand I could not tell you for sure if 
he was there or not, because I don’t have my roll 
eall sheet, but I believe he was. 

@. I realize the military draws a distinction, 
that [108] all men are on duty status when they are 
on the base, but was it customary for the men in 
the pool to report at 7:30 a.m. and be available for 
whatever military duties would be required? 

A. Yes, sir. 

@. What time is reveille at George Air Force 
Base? A. At 600 hours, sir. 

@. Directing your attention to the date February 
ord, the day preceding the date that this departure 
took place that we are all concerned with, are you 
aware of any unusually long performance of duty 
by Airman Second Phelps? 
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A. I can’t make a statement on it, sir, because 
IT don’t know. : 

Q. Iam just asking you if, from your recollec- 
tion, you recall that he was on duty in excess of ten 
hours ? 

A. It is possible, sir, because we was running 
pretty heavy on runs there, and rather short of 
personnel at the time. 

Mr. Wheeler: That is all. 

The Court: There are some notations here on 
the back, and I gather that they indicate something, 
so I wish you would explain them to me. On the 
back here are these notations, “Destination, Arrival, 
Departure,” and so forth. 

The Witness: All right. He had departed from 
the Base Motor Pool. That is the Base Motor Pool 
he left from, and he left at 1455 hours. This is the 
out mileage when he left the pool, and his load 
was none. These are the operator’s initials, and he 
went to Building 455, which is the Officers Billet, 
where Colonel Joyal was at. He arrived at 1500 
hours and departed at 1505, which is 3:05. His ar- 
rival mileage was 48,528. In other words, he went 
one mile from the Motor Pool to Building 455, and 
proceeded on to Los Angeles. 

The Court: And after that he made no entries? 

The Witness: No entries. 

The Court: Go ahead. 

Mr. Calabro: No further questions on the part 
of the plaintiffs. 

The Court: All right, step down. * 7 fe 
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ealled as a witness on behalf of the defendant 
United States of America, having been first duly. 
sworn, was examined and testified as follows: 
The Clerk: Your full name, sir? [110] 
The Witness: David D. Partch, P-a-r-t-c-h. 


Direct Examination 

Q. (By Mr. Mullender): Mr. Partch, what is 
your business or occupation? 
U.S. Air Foree, sir. 
And where are you stationed ? 
George Air Force Base, California. 
How long have you been stationed there? 
23 months. 


OPOoPOoP 


. What are your duties at George Air Force 
Base ? A. Vehicle dispatcher. 

Q. How long have you been so employed? 

A. 21 months. 

Q. Calling your attention to February 4, 1954, 
do you recall dispatching a vehicle for transporting 
a Lt. Col. Philip E. Joyal? 

A. Yes, sir, I do. 

@. Can you tell me just what occurred prior to 
that dispatch? 

A. Well, I got a request from Set. Snyder, who 
was my UIC at the time, requesting or saying that 
a staff car was to first pick up Lt. Col. Joyal at the 
BOQ, and then proceed to Los Angeles. 

Q. And what did you do? [111] 

A. I made out a trip ticket, putting in Phelps’ 
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name as the driver, and my own as the dispatcher, 
and where he was supposed to go to. 

Q. Mr. Partch, I show you Government’s Ex- 
hibit A in evidence, and I ask you if that is a true 
copy of the trip ticket you have just referred to? 

A Ves «sir ites. 

Q. Do you recall at what time—independent of 
this, do you recall, from your own knowledge, at 
what time you dispatched this car to Phelps? 

A. It was between 1500 and 1530. 

Q. Which would be between? 

A. 3:00 and 3:30 in the afternoon, p.m. 

Q. Would that be what you have indicated on 
your trip ticket? A. Yes, sir. 

@. And did you give any orders to Phelps when 
you dispatched the car to him? 

A. Not other than just taking the staff car and 
picking up Lt. Col. Joyal and taking him to Los 
Angeles. 

Mr. Mullender: JI don’t think I have any other 
questions. 

The Court: Any questions? 

Mr. Calabro: No questions. 

The Court: Any questions? 

Mr. Wheeler: Yes, please, your Honor. [112] 


Cross Examination 
Q. (By Mr. Wheeler): Sergeant, what was your 
rank at the time that this incident occurred? 
A. Airman Second Class, sir. 


United States of America 61 


(Testimony of David D. Partch.) 

Q. So that you were on a level then with Air- 
man Phelps at the time? A. Yes, sir. 

Q. That is, he and you were both of the same 
rank ? A. Yes, sir. 

Q. And as far as you know, you gave him—as 
far as you recall, I should say, you gave him no 
orders in connection with what time he was sup- 
posed to get back, or how he was supposed to get 
back? A. No, sir. 

Q. Do you have any knowledge—you are a ser- 
geant now are you not? 

A. No, sir, Airman First Class. 

Q@. Airman First Class. I am sorry. Do you have 
any knowledge now as to what duties Airman 
Phelps performed on February 3, 1954? 

A. Well, that’s kind of hard to say, beeause at 
the time we were real short of drivers in the Motor 
Pool, and we was using everybody as much as we 
could, and some more than we should. [113] 

Q. By that do you mean that they were working 
long hours? A. Yes, sir. 

@. Do you know whether or not Sgt. Phelps had 
any driving duty on the morning of February 4th? 

A. That I couldn’t say, sir. I wouldn’t say for 
sure. It is more than likely he did, but I wouldn’t 
say for sure. 

Mr. Wheeler: Nothing further. 

Mr. Mullender: No questions. 


The Court: All right, sir, you may be excused. 
te & * & 
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CLARENCE C. SMITH 
called as a witness on behalf of the defendant 
United States of America, having been first duly 
sworn, was examined and testified as follows: 
The Clerk: Your full name, sir? 
The Witness: Smith, Clarence C. 


Direct Examination 

Q. (By Mr. Mullender): Mr. Smith, what is your 
business or occupation? [114] 

A. Credit manager at the Biltmore Hotel, Los 
Angeles, California. 

@. And how long have you been so employed? 

A. Since October, 1938. 

Q. What are your duties as credit manager at 
the Biltmore Hotel? 

A. Full charge of credit and relations with re- 
spect to guest records, registrations, and all records 
pertaining to the front office. 

@. As such, do you have custody of the records 
. relating to the registration and time of arrival and 
departure of guests in the hotel? A. Yes. 

Q. Do you have in your custody and possession 
any records and registration relating to Lt. Col. 
Philip E. Joyal of the United States Army Air 
Force? 

A. I have a registration for the year date of 
1954, dated—— 

Q. Excuse me. Have you brought those records 
with you? A. Yes, sir. 

Q. Will you describe them to me, please? 

A. Ihave a record of a registration for the year 
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of 1954, dated time-clocked February 4th, 6:05 p.m., 
1954, signed “Philip E. Joyal, Lt. Col., 8149-A, 
Headquarters Air [115] Foree Defense Command, 
1609 West Cheyenne Road, Colorado Springs, Colo- 
rado.” 

Q. What does that record indicate ? 

A. That indicates the Colonel—or it indicates a 
registration under the—— 

Q. Under the name of Lt. Col. Philip E. Joyal? 

A. Yes. Assigned to Room 10340, with a rate of 
$5.00, a military rate, so marked. 

The Court: You want to be sure the rest of us 
don’t get it; is that it? 

The Witness: Right. 

The Court: All right. 

The Witness: Made by Room Clerk 16 of our 
regular staff, with a notation of checkout date of 
February 5th. 

@. (By Mr. Mullender): I see. Does this printed 
notation in the upper left hand corner indicate the 
time that the person registered under that name? 

A. Yes, that is the regular proceeding of the 
registration and the time-clocking at that time. 

Q. I see. When the guest signs this card, it is 
then put under the time-clock and the time is re- 
corded there? A. After he has signed. 

@. After he has signed? A. Yes, sir. 

@. Do you have any other records you brought 
with you [116] pertaining to this? 

A. The record of the room folio of the Biltmore 
Hotel of Lt. Col. Philip E. Joyal, assigned to Room 
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10340, at the rate of $5.00, at 2-4-54, Headquarters 
Air Force Defense Command, 1609 West Cheyenne 
Road, Colorado Springs, the same time, 6:05 p.m. 

@. Excuse me, sir. Would this record be made 
from that other record that you have just shown 
me? 

A. Yes, this is the record made from the regis- 
tration. 

@. Does that record indicate the time the man 
checked out of the hotel? A. Yes, sir. 

@. Where is that indicated on there? 

A. This records the room charge under date of 
February 4th of $5.00, and under date of February 
5th, showing the account was paid, stamped by the 
eashier “Paid,” cashier No. 14, and so time-clocked 
February 5th at 6:16 a.m., 1954, which coincides 
with the time-clocking of the registration, which 
was with the account at the same time. 

Q. I see. Would these records indicate to you 
- that a person registered in the Biltmore Hotel on 
February 4, 1954, at 6:05 p.m., and checked out on 
February 5, 1954, at 6:16 a.m.? 

A. That is our usual procedure on these docu- 
ments. 

Mr. Mullender: Thank you very much, sir. No 
other questions. [117] 

Mr. Calabro: No questions for the plaintiffs. 

The Court: All right. We will let you keep 
your records this time. 

The Witness: Thank you. 
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The Court: Ail right. By the way, the record 
shows he was alone in the room? 

The Witness: He registered singly, yes, sir. 

The Court: Singly. All right. 

(Witness excused.) 

Mr. Mullender: Your Honor, for the next wit- 
ness I would like to call the defendant Eugene A. 
Phelps. 

Mr. Phelps, will you take the stand, please ? 

The Court: All right. Are you calling him un- 
der 48(b), as an adverse witness, or what? 

Mr. Mullender: I believe he will be adverse, yes, 
your Honor. 

The Court: You had better announce what you 
are doing. I am not running the case for you, but 
if you are calling him as an adverse witness, you 
had better announce it as such, and then you can 
ask him leading questions, under 43(b). 

Mr. Mullender: Well, your Honor, if the witness 
turns out to be adverse 
The Court: Oh, no, no. That isn’t the point. 

Mr. Mullender: Well, he is not adverse to us on 
the pleadings, your Honor. He is not opposed to 
us. [118] 

The Court: Then you are calling him as your 
witness. That is the point. There is one way to call 
him, and then impeach him if he proves to be an 
adverse witness, but this is not an adverse witness. 
He is an adverse party if he is taking a position 
contrary to yours, and then you may be able to 
examine him that way. He is not a hostile witness. 
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Mr. Mullender: Of course, your Honor, I would 
rather call him as an adverse witness, but I don’t 
believe under the state of the pleadings I would be 
entitled to, so I think therefore I will call him 

The Court: All right, you call him. Go ahead. 


EUGENE A. PHELPS 
one of the defendants herein, called as a witness on 
behalf of the defendant United States of America, 
having been first duly sworn, -was examined and 
testified as follows: 
The Clerk: Your full name, sir? 
The Witness: Eugene A. Phelps. 


Direct Examination 

Q. (By Mr. Mullender): Mr. Phelps, what is 
your business or occupation? 

A. I am employed in the United States Air 
Force right now, sir. 

Q. What are your duties? [119] 
_ A. I work in the tire shop at the Base now. 

Q. What were your duties on or about February 
4, 1954? 

A. Well, I was a driver in the staff car section. 
I was supposed to be what they eall: 

The Court: Speak a little louder, please. 

The Witness: JI was in charge of the staff car 
section at that time. 

Q. (By Mr. Mullender): Was that at George 
Air Force Base? A. Yes, sir. 

Q. Do you reeall that on February 4, 1954, you 
were assigned to drive an officer to Los Angeles? 
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A. Yes, sir. 

Q. Will you tell me how the situation arose? 

A. Well, sir, it was about five minutes to 3:00, 
and I was over to the office, and Sgt. Snyder got a 
request to take this officer to Los Angeles, so I had 
to go change my clothes, get ready, take a staff car, 
pick up the officer, and take the officer to Los An- 
geles. 

@. Do you recall the name of that officer? 

A. Yes, sir, Lt. Col. Joyal. 


@. And was a trip ticket made out and given to 
you for this trip? A. Yes, it was. 

Q. Mr. Phelps, I show you Defendants’ Exhibit 
A in [120] evidence, and ask you if that is a true 
copy of the trip ticket that was given to you at 
that time? A. Yes, sir, it was. 

@. That indicates that you were checked out 
with this car at approximately 1500 hours, which 
would be about 3:00 o’clock? A. Yes, sir. 

@. And the officer you were to transport would 
be the man whose name appears here, Philip E. 
Joyal, Lt. Col.? Pe Ves. sit. 

@. After you received this trip ticket, Mr. 
Phelps, what did you then do? 

A. Well, I proceeded on up to the officers’ bache- 
lor quarters there and picked up the colonel. I had 
to wait for him for about fifteen minutes, so I got 
ready, carried his bag up to the car, and we checked 
out of the Base at approximately 3:30, or some- 
where around there, or a quarter to 4:00. 
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Q. So then you and Lt. Col. Philip E. Joyal left 
the Base in this car at about 3:30? 

A. Yes, sir. 

Q. What orders were given to you when the car 
was dispatched to you? 

A. The orders I was given was that I was sup- 
posed to take him to L.A. International, but we got 
on the road, [121] and we were about seven miles 
from the Base, and he told me then that he wanted 
me to take him to the Biltmore Hotel instead. 

(. Were you given any orders as to what you 
should do after you left the Colonel at the Inter- 
national Airport? 

A. They don’t tell you anything. You are told 
once to take the officer to the destination, and you 
make a quick trip back to the Base. 

Q. Then it was your understanding that after 
you left the colonel off at his destination, you 
should return immediately to George Air Force 
Base? A. Yes, sir. 

Q. You say the colonel told you to take him to 
the Biltmore instead; is that correct? 


A. Yes, sir. 
Q. And did you take that as a change in your 
orders? A. Yes, sir. 


Q. And then what did you do? 

A. I proceeded on to take him to the Hotel Bilt- 
more. 

Q. About what time was it you arrived at the 
Biltmore ? A. Approximately 1800 hours. 

Q. What time would that be? 


Umted States of America 69 


(Testimony of Eugene A. Phelps.) 

A. 6:00 o’clock. 

Q. What did you do after that? 

A. Well, I gassed up, and checked the oil, and 
started [122] back. 

Q. Where was it that you did that? 

A. Some gas station here in Los Angeles. It was 
a Chevron Gas Station, about a block and a half or 
better from the Biltmore Hotel. 

@. It was right downtown? A. Yes, sir. 

The Court: What time was it, according to your 
recollection, that you arrived at the Biltmore 
Hotel ? 

The Witness: About 6:00 o’clock, sir. 

The Court: What? 

The Witness: About 6:00 o’clock, I figure. 

Q. (By Mr. Mullender): That was on February 
Ath? A. Yes, sir. 

Q. Now, after you gassed up, what did you do? 

A. I started back for Victorville, and I stopped 
and got something to eat. 

@. Where was that? 

A. Just outside of Pasadena. 

Q. What time was that? 

A. Oh, about 8:00 o’clock. No, about 7:30, about 
7:30 it was. 

The Court: We are still talking about the same 
day, the 4th? 

The Witness: Yes, sir. [123] 

Q. (By Mr. Mullender): Where did you go 
after that? 

Mr. Wheeler: Your Honor, 
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The Court: Yes. 

Mr. Wheeler: -——on behalf of the witness, I 
would like to claim the privilege under the Fifth 
Amendment, the privilege against self-incrimina- 
tion, and, if the court please, I think the proof is 
far enough along that we can make a little short 
intelligent statement on this, 1f we may, to the 
court at this time. It is a question as to the witness’ 
privilege. 

The Court: I don’t see where there is any ques- 
tion of self-incrimination. We are entitled to have 
an explanation of how he happened to be on the 
Barstow road. I am not interested in anything else. 
So far as that inquiry is concerned, I cannot see 
any tendency to incriminate him. 

Mr. Wheeler: Well, may I make a short state- 
ment, your Honor? 

The Court: Yes. 

Mr. Wheeler: We know that this man was as- 
signed by the military to proceed to the Los An- 
~ geles Airport, and that his orders were altered by 
the officer in the car, and that he arrived here at 
about 6:00 o’clock that evening. This man is then 
still subject to military law, although he is not on 
a military reservation or post at the time, but he 
is under severe penalties under military law, under 
the Uniform Code of Military Justice. [124] 

The Court: J happen to know something about 
the Code. I wrote the first opinion under it. 

Mr. Wheeler: I am aware of that, your Honor, 
and I have read your opinion on it. 
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The Court: All right. I can’t see what problem 
can arise here. 

Mr. Wheeler: Well, the minute that this man on 
the stand makes a statement under oath that he has 
failed to carry out his orders, or the routine to 
proceed as quickly as is lawfully allowed to return 
to Victorville, it is possible to commence to draw 
charges and specifications according to the Code. 

The Court: Well, you see, that is why you would 
have been in a better position if he were not a de- 
fendant, or if you had not appeared, except ap- 
peared possibly by default, and he would have ad- 
mitted that, so far as he was concerned, he was 
negligent. But you have come in here and have 
made certain assertions denying the allegations in 
the complaint. 

I am quite aware of the nature of the Fifth 
Amendment, and I have written quite a number of 
opinions on it, and articles relating to it, but 
when you come in and make a defense to an action, 
then when you are put on the stand, you cannot 
say, “I am not going to answer that for fear of in- 
crimination.” 

I cannot see at the present time how there is 
any [125] tendency to incriminate him. It 1s al- 
ready apparent that he was out of the way, because 
the road to this Post does not go by way of Bar- 
stow. 

We have a record showing that he dropped his 
fare at the Biltmore here at 6:05 p.m. 

Mr. Wheeler: Yes, sir. 


72 Pacific Freight Lines, et al., vs. 


(Testimony of Eugene A. Phelps.) 

The Court: Now, I am not very much concerned 
with whether it was changed. As a matter of fact, 
possibly the officer may have found out that there 
are buses that take you from the Biltmore to the 
International Airport, and he may have decided 
rather than take a chance on it, to stay overnight 
and take a bus from there to the Airport, rather 
than to keep the soldier there until he got trans- 
portation. I don’t know, and the record does not 
show what transportation the officer had after he 
reached here. 

Now, we have a statement that this witness went 
back, and that he ate at 7:00 o’clock. 

Mr. Wheeler: Yes, sir. 

The Court: Now, it is very important from the 
standpoint of the Government whether this oc- 
curred while he was in the course of duty. 

Mr. Wheeler: Yes, sir. 

The Court: Under the law of California, and 
_ the general law,—of course, a httle deviation on a 
return trip both in time and space does not matter, 
but if a man who had [126] dropped his charge at 
6:05 p.m. is found in Barstow far away at 5:00 
o’clock the next morning, and in an accident, the 
question arises whether he was at that time on his 
return trip on the duty he was supposed to be per- 
forming. 

There is a famous case referred to in the Restate- 
ments, where an employer sent a man to go and 
sell goods in Albany, and he wound up in Sche- 
nectady, and it was decided that he was told to go 
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to Albany, and not to Schenectady. There are Cali- 
fornia cases, and there is a case in the Supreme 
Court of California where a driver was told to go 
to a certain place to pick somebody up and then 
go back to the office, and instead of that he picked 
up a woman, gave her a ride far out of the way, 
and then went back to his office, and the court held 
that was outside of the scope of his employment. 

Now, the case is governed by State law, so it is 
very important from the standpoint of the Govern- 
ment that we find out how he came to be in Bar- 
stow. 

Mr. Wheeler: But, your Honor, I would like to 
submit that the military might be very much influ- 
enced in how this man could be in an accident at 
5:00 a.m. in the morning 20 miles beyond his duty 
station. 


The Court: That is not the point. We are not 
eoncerned with that here. The Government has the 
right to prove its case. The Government is not 
liable unless he was in the course of employment, 
and he is the only person who can explain [127] 
how he happened to be 25 miles away ten hours 
after, according to his own statement, he left Pasa- 
dena. Or, that is more than ten hours. 

Mr. Wheeler: I would like to suggest to the 
court—— 

The Court: That is nine hours, I think. 


Mr. Wheeler: -——that there are other witnesses 
here available in the courtroom, if the Govern- 
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ment desires, that will not place this man under 
this tremendous hazard. 


The Court: I don’t see that there is any hazard, 
or that he is admitting anything. It is already 
shown in the record that he was found unconscious 
in an accident at 5:00 o’clock in the morning. That 
is from 7:00 to 12:00—that is nearly ten hours 
after he had presumably started back to camp, and 
the location shows that Barstow is not on his route. 


Mr. Wheeler: Yes, but wouldn’t the ecireum- 
stances reasonably make a difference in the dis- 
tance ? 


The Court: That is not the point. I am a trier 
of the facts, and I have to determine whether he 
was in the course of his employment at the time. 
The mere fact that he was found there,—supposing 
the facts show that he had some engine trouble, and 
that he went to Barstow in order to repair the en- 
gine, and did not call up. There are all sorts of 
‘things that might arise. How am J, as a trier of 
the facts, to determine liability? There is a suit here 
for $25,000 personal damages, and we have already 
accumulated, if I can add it up [128] correctly, over 
$3,000 in special damages to the car, and $168.00 
for medical bills. Then general damages are prayed 
for. 


I want to protect this man, but I cannot, for two 
reasons. In the first place, he has appeared in this 
case, and he has filed an answer denying the allega- 
tions. As a matter of fact, he could be called as an 
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adverse party, because if the Government denies he 
was in the course of his employment, then they are 
not joint tortfeasors, and then he is just as ad- 
verse as anybody can be to the Government. But 
I cannot see that his explanation—I am not inter- 
ested in whether he had anything to drink or not. 
That has nothing to do with it, because if an em- 
ployer sends out an employee on a straight line, 
and he gets drunk, if he is in the course of duty, 
it is the employer’s bad luck. The law says you, 
having made it possible by putting on a man who 
is likely to get drunk, ought to take the responsi- 
bility. 

That is not the point here. The point here is that 
he was apparently not on his road back. He was 
long overdue by the longest route. What was he 
doing in Barstow at that time of the morning? He 
had left the colonel at the Biltmore at 6:05 p.m., 
and he himself had started back through Pasadena, 
and stopped to eat there. 

I am sympathetic with him. I do not want to 
make any record here that will stare him in the 
face before a board, [129] but he has appeared, and 
he is the only man who can tell us. 

How am I going to tell that there was nothing 
wrong with the car? There is a notation there that 
there was something wrong with the car, but evi- 
dently he fixed it before he left. He is the only one 
who can explain to us how he happened to be where 
he was at that time in the morning, and the Gov- 
ernment is entitled to that. 
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Mr. Calabro: May I have just a second, your 
Honor, to talk to counsel? 

Mr. Wheeler: There has been a suggestion made, 
your Honor,—I realize fully the Government’s di- 
lemma, and also the dilemma the man faces of pos- 
sible dishonorable discharge and a_ considerable 
period of time in excess of the amount of the dam- 
ages, if the man’s wages are worth anything, not to 
count his loss of freedom tinder certain sets of 
facts. Would the court consider testimony from this 
man as to what transpired from the time after he 
left San Bernardino and headed on Route 66 on 
through to Barstow? 

The Court: The main point is this: You see, I 
have to determine whether the matter is of a type 
that will incriminate him. 

Mr. Wheeler: Yes, sir. 

The Court: JI cannot see at the present time that 
that is of a character that it would incriminate 
him. 

Mr. Wheeler: Well, if this man [130] 

The Court: Will you get me my opinion in Shib- 
ley vs. United States. 

Mr. Wheeler: Here is what I would like to sug- 
gest to the court, your Honor, 

The Court: Then there is no showing here— 
now, of course, the plaintiff is interested, but I 
don’t think it is very proper for you to be on the 
other side, or for you to be there. 

Mr. Calabro: I am awfully sorry, your Honor. 

The Court: I don’t want you to advise your op- 
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ponent, because he is supposed to be your oppon- 
ent. Otherwise, I will think that you were not act- 
ing in good faith when you made this soldier a de- 
fendant. I know you want to stick the Government, 
but it is up to me to determine whether the Gov- 
ernment is liable. Let his own lawyer argue this 
matter. You are not supposed to be advising your 
adversary. 

Mr. Calabro: I am sorry, your Honor. I am sure 
that there was nothing improper in the conference 
that I had with opposing counsel. I am trying to 
facilitate 


The Court: If you are so sympathetic to the 
soldier, dismiss as to the soldier. If you want to 
save the soldier embarrassment, dismiss as to him, 
and base your case upon the Government. It is too 
late for the Government to ask that he be brought 
in, and it would not make any difference anyway, 
in view of the recent decisions. Let me see,—what 
is the date? You can dismiss against him if you 
are so [131] sympathetic to his cause, 


Mr. Calabro: I am sorry, your Honor. 


The Court: and stake your case on your 
main showing against the Government. 


Mr. Calabro: Well, dismissing, your Honor, as 
against the individual defendant is not going to 
change the issues in this case, and it is not going 
to change the facts which are going to come before 
the court. 


The Court: Well, I could say that, if he is no 
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longer a defendant, I might be more inclined,—I 
do not say that I will 

Mr. Calabro: I understand. 

The Court: but I might be more inclined to 
sustain an objection to this inquiry lest it might 
incriminate him. At any rate, let counsel work it 
out. 

Mr. Wheeler: Yes, sir. 

The Court: I can’t see that this would have a 
tendency to incriminate him. 

Mr. Wheeler: I suggest to your Honor that 
there will be evidence that is available if this man 
is questioned under oath that he was drinking in 
the town of San Bernardino. 

The Court: I don’t think that is material to the 
case. 

Mr. Wheeler: But if he does not claim his self- 
incrimination privilege, you have a statement under 
oath which any competent member of the Judge 
_Advocate General’s force is [1382] dutybound to 
prosecute this man for. 

The Court: I don’t think at the present time 
there is any question before the court that is of a 
character so that the court can say it would in- 
eriminate him at all. : 

Mr. Wheeler: Yes, sir. For the purposes of the 
record, would you direct the witness to answer so 
that the record will show that he has not waived 
his privilege, in case there is a suhsequent court- 
martial, and so that the man later is not faced with 
a waiver? 
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The Court: You have made your objection, and 
I am going to direct the witness to answer upon 
the ground that the nature of the inquiry is such 
that the answer is not of a type that it might in- 
eriminate him,—any answer he might make. All 
night. 

Q. (By Mr. Mullender): Mr. Phelps, you said 
you had dinner about 7:00 o’clock. That was where ? 

A. Just outside of Pasadena. 

Q. Just outside of Pasadena. Now, what did you 
do after that? 

A. Well, I drove on in to San Bernardino, and 
went out to one little tavern out there and had a 
couple of beers. 

Q. What time was that that you arrived in San 
Bernardino ? 

A. Iam not positive of the time. 

Q. Approximately? [133] 

A. Oh, probably 8:00 or 8:30, a quarter to 9:00, 
somewhere in there. 

Q. Some time between 8:00 and 9:00 o’clock 
when you arrived in San Bernardino ? 

Yes, sir. 
And you say you went to a tavern? 
Yes, sir. 
And what was the name of that place? 
The Silver Saddle. 
. The Silver Saddle. And that was in San 
Bernardino ? A. Yes, sir. 
Q. What did you do at the Silver Saddle? 
A. Drank a couple of beers. 
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Q@. Do you recall exactly how many beers you 
drank? A. No, I don’t. 

@. How long were you at the Silver Saddle? 

Mr. Calabro: I am going to object, your Honor. 
The court has indicated that this type of matter is 
not admissible. 

The Court: I want to get the lapse of time, when 
he left, and how he got to Barstow. That is what 
I am interested in more than anything else. 

Q. (By Mr. Mullender): Do you know how 
many beers you had at the Silver Saddle? 

Mr. Calabro: I am going to object again on the 
ground it is wholly irrelevant and immaterial if 
this man saw fit [134] to have a beer—— 

The Court: It does not lie in your mouth to ob- 
ject. Please don’t consider yourself to be his attor- 
ney. He has an attorney. You stick to being the at- 
torney for the plaintiffs, please. You have no right 
to object to any questions asked of a man who is 
- not your client. 

All right, go ahead. 

The Witness: I don’t recall how many I had. 

The Court: All right. Let me take over. What 
did you do after that? 

The Witness: Well, I left the Silver Saddle 
and started back to Victorville and I was pretty 
tired, so I picked up a guy that was in uniform, 
and asked him if he would drive into Victorville 
for me, and wake me up when we got to the share- 
your-ride station in Victorville, and I would drive 
on out to the Base, and instead the party drove on all 
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the way into Barstow, and he woke me up, and I 
started back, and I had the accident. 

The Court: He drove you to Barstow? 

The Witness: Yes, sir. 

The Court: Did you sleep in the ear at Bar- 
stow ? 

The Witness: No, sir; not that I remember. 

The Court: Well, when did he get out? 

The Witness: Oh, approximately a quarter to 
5:00. 

The Court: In the morning? [135] 

The Witness: Yes, sir. 

The Court: And then you yourself started back 
to Barstow? 

The Witness: Back to Victorville. 

The Court: Back to Victorville at that time? 

The Witness: Yes, sir. 

@. (By Mr. Mullender): What time was it 
when you left the Silver Saddle and started to- 
wards Barstow? 

Oh, it must have been midnight. 

Are you sure of the time? 

No, sir, I am not. 

What time does the Silver Saddle close? 

2:00 o’elock. 

Did you leave before it closed? 

Yes, sir. 

And what time did you arrive in Barstow? 
mu Calabro: I am going to object to that, your 

Honor, on the ground it calls for the conclusion of 

the witness. 
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The Court: Oh, it is very important. Overruled. 

Mr. Calabro: For the record, your Honor, I 
would like to complete my objection. The witness has 
heretofore testified that when he arrived at Barstow 
he was asleep, so any estimate which he might make 
of the time that he arrived in Barstow would be 
wholly speculative. He would have no knowledge 
to base it on. 

The Court: That goes to weight, not to admissi- 
bility. [186] Overruled. You may answer. 

The Witness: Will you repeat the question? 


(The question was read.) 


The Witness: I could not be positive of the time 
from the time I started back. It could have been 
right around 4:30 or a quarter to 5:00. 

Q. (By Mr. Mullender): Is that the time you 
woke up in Barstow? 

A. I didn’t pay no attention to the watch, or 
. anything. He just got out and told me, “Thanks 
a lot.” And I said, “Well this sort of fixes me up 
fine.” And then I started back, and I had the acci- 
dent. 

Q. Where did you pick up this hitchhiker? 

A. Down here at the junction, or down there in 
San Bernardino. It is right there,—I think there is 
an island there, and it is right there on the corner 
of 395 and 66 junction, right there. 

Q. How long was that after you left the Silver 
Saddle Cafe at about 12:00 o’clock? 

A. Oh, it couldn’t have been—it couldn’t have 
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taken over ten or fifteen minutes to drive across 
town to get there. 

Q. So it must have been around 12:30, then? 

A. Somewheres around there. I am not positive. 

Q. Then from that time, approximately 12:30, 
until [137] the time you woke up in Barstow, was 
a little longer than four hours; is that correct? 

A. Yes, sir. 

Q. Do you know the distance in miles between 
that point where you picked up the hitchhiker and 
Barstow ? A. Yes, sir, I do. 

Q@. How many miles is that? 

A. It is about 66 miles, or a little better. Oh, it 
is better than that. It must be around 70. 

@. And it took you four hours to travel that 
distance; is that correct? A. Thats, ment: 

Q. Can you describe this hitchhiker? 

A. Well, he about about five-ten and one-half, I 
eouldn’t see his hair because it was dark. That is 
just about all I can tell you about him. He was 
just a common ordinary G.I. 

Q@. Was he a civilian or in uniform? 

A. He was in uniform. 

@. What branch of the service was he in? 

A. If I remember correctly, I think he was in 
the Marines. Either the Marines or the Army. I am 
not positive. 

Q. Do you know whether or not there is a mili- 
tary base in Barstow? 

A. Yes, sir, I know that there is. [138] 

@. Had he told you where he was going? 
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A. No, sir, he didn’t. 

The Court: Did you tell him where you were 
going ? 

The Witness: I told him where I was going, sir, 
yes. 

The Court: You had made the trip from the 
Base to Los Angeles Airport before? 

The Witness: Yes, sir, I had. 

The Court: And Barstow is not on the road, is 
it? 

The Witness: No, sir, it isn’t. 

The Court: It is out of the way all together, is 
it not? 

The Witness: Yes, sir. 

The Court: And to go by way of Barstow would 
be how many miles out of your way,—if you went 
to the Base by way of Barstow? 

The Witness: I couldn’t tell you, sir. I know it 
would be far enough out of the way, but I wouldn’t 
know the mileage. 

The Court: You wouldn’t know the mileage. All 
right. 

Mr. Mullender: No further questions. 

The Court: And questions? 

Mr. Wheeler: Yes, your Honor. 


Cross Examination 
Q. (By Mr. Wheeler): Airman Phelps, you 
have testified that you picked [1389] up a hitchhiker 
on the outskirts of San Bernardino on Route 66, 
and that this man was wearing a military uniform, 
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and you stated that you placed him behind the 
wheel; is that correct? A. Yes, sir. 

Q. What did you do then? 

A. I went to sleep, sir. 

Q. Prior to your going to sleep, did you state 
anything to this man to whom you had entrusted a 
Government vehicle? 

A. Yes, sir, I told him that the engine was bad, 
that it wasn’t holding any oil pressure, and not to 
drive it too fast, and to be sure that he woke me 
up in Victorville. 

@. And when was the next time you were 
awake? 

A. When he woke me up in Barstow, sir. 

Mr. Wheeler: No further questions. 

The Court: All right. Any questions? 

Mr. Calabro: Yes, your Honor. 


Cross Examination 
Q. (By Mr. Calabro): Mr. Phelps, would you 
_ please tell us what your duties were at the time that 
you were dispatched for this trip, as being in charge 
of the staff car section? 

A. Well, there is about five men, and I had to 
make [140] sure that they kept the cars clean, and 
that they took the runs when they was issued out, 
and just took care of the section, plus driving my- 
self, 

Q. Were you the only driver in this staff car 
section ? 
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A. No, sir, I wasn’t. There was approximately 
five or more, or maybe less at that time. 

Q. Other drivers besides yourself ? 

A. Yes, sir. 

@. And were these other drivers under your 
command ? 

A. You can say in a way that they were. In a 
way they were just 

Q. You took your orders, did you, from Set. 
Snyder, who testified ? A. Yes, sir. 

@. He was your superior? A. Yes, sir. 

Q. Then so far as the line of command is con- 
cerned, the other drivers in the staff section were 
in your command, so to speak? A. Yes, sir. 

@. Did you have the authority to assign these 
persons to driving the automobiles also? 

A. No, sir, not unless there was a request, like 
the one I had to take, and then I would just give 
them the trip tickets, and they would make their 


_ run. [141] 
@. At that time I understood you were an air- 
man second class? A. Yes, sir. 


Q. Calling your attention to the date on which 
you were assigned to this trip, do you recall whether 
or not you had worked that morning? 

A. Yes, sir, I went to work at 7:30. 

Q. How long did you work from 7:30? 

A. I worked right up until the time to take the 
run, and I stayed right on working then. 

Q. What did you do from 7:30 until 3:00 p.m., 
when you started this run? 
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A. I drove around on the Base there. I had to 
take a couple of runs on the Base, and then I 
eleaned up the staff cars. 

Q. Then is it fair to say, Mr. Phelps, that be- 
tween 7:30 a.m. on February 4, 1954, until approxi- 
mately 3:00 p.m. that same afternoon you worked 
continuously around the Base? A. Yes, sir. 

Q. Hither driving or cleaning cars, other than 
taking time off perhaps for lunch? 

A. Yes, sir. 

Q. And what time did you get up that morning? 

A. 6:00 o’elock, sir. 

Q. Do you recall what duties, if any, that you 
may have [142] had on the day before you were 
sent out on this trip, which would have been Feb- 
ruary 3rd? 

A. Yes, sir. I worked until about 2:00 o’clock 
that night of the 3rd. 

Q. Do you mean until 2:00 a.m., February 4th? 

A. Yes, sir. 

The Court: February 3rd that would be? 

Mr. Calabro: Your Honor, 

The Court: Oh, yes, February 4th. Pardon me. 
That is my error. 

@. (By Mr. Calabro): So that, if I understand 
your testimony correctly, Mr. Phelps, you worked 
until—well, you worked on February 3rd all the 
way until 2:00 a.m. of February 4th? 

A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

@. And were you working as a chauffeur or 
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driving someone during that period of time in the 
evening ? 

A. Yes, sir. If I remember right, I took two 
captains to L.A. International. 

@. And you got back to the Base at 2:00 a.m.? 

A. Yes, sir, that is, approximately 2:00 a.m. 

The Court: Speak a little louder, please. 

The Witness: Jt was approximately 2:00 am. I 
am not [143] positive of the time. 

The Court: The night before? 

The Witness: Yes, sir. 


Q. (By Mr. Calabro): So that you went to bed 
at approximately 2:00 a.m. on February 4, 1954, 
and you got up at about 6:00 a.m. on February 4th, 
and you had about four hours sleep? 

A. Yes, sir. 

@. So that from 6:00 a.m. you worked—after 
you started working at 7:30, you worked until 3:00 
- p.m., or at least you were working until the time 
that this accident happened, or until the time you 
went to sleep; is that nght? A. Yes, sin 

Q. And you went to sleep some time around mid- 
right? A. Yes, sir, somewhere around there. 

@. Had you worked the full day from 7:30 a.m. 
on February 3rd up until 2:00 a.m. the following 
day ? A. Yes, sir. 

The Court: Your shift is a broken shift, is it not? 

The Witness: No, sir. We work straight days, 
and if we have enough people, enough drivers, why, 
then you only have to work eight hours, but if you 
don’t, you have to work overtime. 


United States of America 89 


(Testimony of Eugene A. Phelps.) 

The Court: At the time you were given this as- 
signment, you were not sleepy, and you did not tell 
the sergeant that you had just gotten in at 2:00 
o’clock the night before, and [144] you were tired 
and sleepy, and to pass it on to someone else, did 
you? 

The Witness: No, sir, I didn’t. 

The Court: Were you sleepy? You did not feel 
sleepy, did you? 

The Witness: No, sir, I didn’t. 

The Court: You did not complain to the officer 
that was with you that you were sleepy, or any- 
thing like that? 

The Witness: No, sir. 

Q. (By Mr. Calabro): When you returned from 
your trip to L.A. International Airport at 2:00 a.m. 
on February 4th, did you turn in a trip ticket to 
Airman Partch? 

A. No, sir. He is the day dispatcher, and they 
had a night dispatcher at the time, and I turned 
the trip ticket into him at that time. 

Q. There was a trip ticket turned in to the dis- 
patcher then on duty? A. Yes, sir. 

@. And do those trip tickets remain a part of 
the records of the dispatcher? 

A. I believe for 90 days is all, sir. 

@. And do those trip tickets come to the atten- 
tion of Officer Snyder—or, I am sorry, Airman 
Snyder? 

A. Not especially, unless there was something on 
there, that there was something wrong with the 
vehicle, or something like that. [145] 
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@. Were there any other drivers available for 
the trip to the Biltmore Hotel with Lt. Col. Joyal 
at the time you were sent out? 

A. No, sir, I was the only driver around at that 
time. 

Q. All the other drivers were out at the time? 

A. Yes, sir. 

Q. Were most of the other drivers in your staff 
car section working about the same length of time 
you were,—I mean in hours per day? 

Yes, sir. 

The staff then was underhanded at the time? 
Yes, sir. 

Or undermanned, I should say? 

Yes, sir. 


OPeoPer 


Did you wake up at all between the time that 
the Tickitirar started to drive until the time that 
he awoke your personally after you arrived at Bar- 


stow ? A. No, sir, I didn’t. 
Q. Did you ever give him permission to drive the 
car from Victorville to Barstow ? A. No, sir. 


Q. Was the trip from Victorville to Barstow 
made against your will? 

A. Well, there wasn’t much will when I was 
sleeping. 

Q. Then if there were any stops—I am sorry. 
Strike [146] that. 

Were you aware of any stops having been made 
between the time that you fell asleep after leaving 
San Bernardino until the time that you were awak- 
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ened by the person whom you authorized to drive 
the car? A. No, sir. 

@. Do you know whether or not he had any 
trouble with the car between San Bernardino and 
Barstow ? A. No, sir, I don’t. 

Q. At the time that the accident happened, then, 
you were on your way back to the Air Force Base, 
were you not? A. Yes, sir. 

The Court: You say you have taken many of 
these trips. You said you took a couple the day be- 
fore. In these trips if you ever got sleepy, there 
was nothing in the rules that prevented you from 
stopping the car at a gas station, and taking a cat- 
nap, and sleeping, was there? 

The Witness: No, sir, there wasn’t. 

The Court: There isn’t any such? 

The Witness: No, sir. 

The Court: And if you had arrived late on that 
account all you would have to do is to explain to 
the man that you had gotten sleepy, and that you 
pulled off on the side of the road until you woke 
up, or you went into a station and did that; isn’t 
that true? [147] 

The Witness: Yes, sir. 


The Court: On the contrary, it is against all 
rules for anybody who drives a Government ear, 
whether it is a recon. car, or any kind of a car, to 
entrust the vehicle to anyone else; isn’t that true? 

The Witness: Yes, sir. 

The Court: Anything further? 
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Mr. Calabro: Yes, your Honor. I am just giv- 
ing your question some thought. 

Q. Do you recall the happening of the accident? 

A. No, sir. 

Q. Did you ever see the truck involved in the 
collision before the accident happened? 

A. No, sir. 

Q. When was the first time that you were aware 
of the fact that an accident had occurred? 

A. About 24 hours later. 

The Court: The only thing that you remember 
about this soldier is his turning the car over to you, 
and you starting back? 

The Witness: Yes, sir. 

The Court: And then you have no recollection? 

The Witness: No, sir, I don’t. 

The Court: That is a common experience. I have 
tried these cases by the hundreds in the last 28 
years, and it is [148] a common occurrence for a 
witness, especially one which had a head injury, a 
serious injury, to remember nothing beyond a cer- 
tain point. 

Q. (By Mr. Calabro): Did you have some sort 
of an argument with the driver of the car when 
you woke up in Barstow? 

A. I just told him I thought it was pretty nice 
of him to take me out of my way like that, and 
getting me into trouble. That is all I said to him, 
and started back then. 

Mr. Calabro: No further questions. 

The Court: Anything further? 
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Mr. Wheeler: Just one short question. 
The Court: All right. 


Cross Examination—(Continued) 

Q. (By Mr. Wheeler): How long were you hos- 
pitalized after this accident? 

A. I was in the hospital 20 days, and then I was 
on the quarters for about two months. 

The Court: Where were you injured, do you 
know? 

The Witness: I had a fractured skull, and a 
broken foot, and some lacerations. 

Q. (By Mr. Wheeler): Is that the scar on your 
forehead from the fractured skull, that you have up 
over your left eyebrow that runs up through your 
hairline ? A. Yes, sir. [149] 

Q. How long was that skull fracture? 

A. They told me it was fractured to the eye 
socket, sir. 

Mr. Wheeler: That is all. 

The Court: Ail right. 

Mr. Mullender: No further questions from this 
witness, your Honor. 

The Court: All right, step down. 

(Witness excused.) 

Mr. Mullender: Your Honor, I have just one 
more witness. 

The Court: All right. Let’s finish with the wit- 
nesses, and then we will take a recess until morning. 

Mr. Mullender: This will be very short, your 
Honor. 
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The Court: Unless there is rebuttal. I want to 
hear the testimony tonight, and then you can come 
back tomorrow and argue the case. It is late, and 
there is no use of crowding it all in in one day. 
We can finish tomorrow and discuss the issues then. 


THOMAS H. HARDING 

called as a witness on behalf of the defendant 
United States of America, having been first duly 
sworn, was examined and testified as follows: 

The Clerk: Your full name, sir? 

The Witness: Thomas H. Harding, H-a-r-d-i-n-g. 

The Court: Speak a little louder, will you, so 
that [150] everybody can hear you. 


Direct Examination 

Q. (By Mr. Mullender): Mr. Harding, what is 
your business or occupation? 

A. Mechanic, automobile mechanic, Dahlgren 
Texaco Service. 

Q. That is your present occupation; is that cor- 
rect ? A. Yes, sir. 

Q. Approximately a year ago, what was your oc- 
cupation ? 

A. Heavy equipment operator for the United 
States Air Force. 

@. And where were you stationed? 

A. At George Air Force Base. 

Q. Do you recall where you were on the night 
of February 4, 1954? 

A. Silver Saddle Cafe, San Bernardino. 

@. Were you on duty? 
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A. No, sir, off duty. 

Q. Were you in uniform? A. No, sir. 

Q. And between what hours were you in the 
Silver Saddle Cafe? 

A. Iam not sure, but it was around 9:00—well, 
from 9:00 till 1:00, I guess, approximately. 

Q. Between 9:00 and 1:00. Do you know whether 
or not [151] there was an accident involving an 
Air Force car the next morning? 

me Yes, SIP. 

@. How do you know that? 

A. The car was gone the next morning when I 
went to work, and whein they got the report in I 
was there, that it had been involved in an accident. 

Myr. Calabro: Just a moment. I am going to ob- 
ject. 

The Court: I don’t get this at all. 

Mr. Calabro: Well, the question was whether or 
not he knows if there was an accident, and how 
does he know that, and he says that he knows it 
_ because the following day he reported to work and 
somebody told him, or a report came in that there 
was an accident. That is based purely on hearsay, 
and I move the answer be stricken. 

The Court: Just a minute. What is the object 
of this? 

Mr. Mullender: The object of asking whether he 
knew there was an accident was to tie down the 
date, the fact that he has said what date he was 
in the bar, and what happened that night. 
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Mr. Calabro: I don’t see what happened in the 
bar has anything to do with it. 

The Court: As to the hour when they left. All 
right. 

Mr. Mullender: We will show that. 

The Court: Of course, if it is merely to fix a 
time, [152] it is all right. Otherwise there is no 
denial that the Government car was involved, is 
there ? 

Mr. Muliender: No, only to fix the time, your 
Honor. 

The Court: I think you have admitted that. 

Mr. Calabro: Yes, they have, in their pleadings. 

The Court: I think because of that I will admit 
it. Go ahead. You didn’t find the car when you 
went to work? 

The Witness: No, sir. 

The Court: All right. Now let’s get to it. Where 
do you go from there? 

@. (By Mr. Mullender): Were you sent out to 
pick up the car? 

A. No, sir, I don’t think I was. The staff ser- 
geant that worked in the office at the time was the 
one that was sent out. 


Q. Do you know the defendant Phelps? 

A. Yes, sir. 

@. Had you known him at that time? 

A. Yes, sir. 

@. And did you see him at the Silver Saddle? 
A. Yes, sir. 

Q. 


Do you know about when you saw him? 
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A. It was approximately 11:00 or 11:30. That 
could vary on hours, though, either way. 

@. Do you know how long he had been there? 

“ No, sir, 1 dent. 

Mr. Calabro: What was the answer? 

The Court: Do you know how long he had been 
there? 

The Witness: No, sir, I don’t. 

Q. (By Mr. Mullender): Did you have any con- 
versation with the defendant at the bar? 

An Yes,..sirjel adid. 

Mr. Calabro: I am going to object, your Honor, 
to any conversation he may have had with the de- 
fendant Phelps on the ground it is pure hearsay 
against us plaintiffs, as far as we are concerned, 
and it constitutes pure hearsay as far as we are con- 
cerned. I don’t see how it is material to the ques- 
tion of negligence or scope of employment, so I am 
going to object on the ground it is immaterial. 

The Court: If it relates to his intentions as to 
where he was going, I think it is material. If it is as 
to others, it is not. But in determining the scope of 
employment the inquiry is legitimate. 

Mr. Calabro: Then the proper question, your 
Honor, would be whether or not the defendant 
Phelps made any statement to the effect that he was 
going to Barstow. 

The Court: He can’t ask him. If he did that, you 
would object on the ground it is a leading question. 

Mr. Calabro: I will stipulate that he may ask 
him that question, your Honor. [154] 

The Court: Now, you were getting along very 
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nicely. Don’t have me at the end of a nice day 
criticize you gentlemen on what you are doing. 
We are getting along very nicely, so let’s go on. 
It is a nice friendly lawsuit, and let’s keep it that 
way. 

Q. (By Mr. Mullender): Will you tell me what 
that conversation was? 

Mr. Calabro: I am sorry, your Honor,—just a 
moment, please, Mr. Witness. I think in view of the 
court’s statement that perhaps the witness might 
properly be instructed to tell us of conversations 
relating to any intentions. 

The Court: I am not interested in anything else. 
If he made any statement as to where he was going, 
or which way he was going, that is all we are in- 
terested in. Anything else we. are not concerned 
with. 

The Witness: Only back to the Base. 

The Court: What was that? 

- The Witness: The only place he said he was 
going was back to the Base. 

The Court: Now, wait a minute. You saw him 
first at 11:30, did you say? 

The Witness: It was around 11:30. 

The Court: All right. When did you leave? 

The Witness: Approximately 1:00 o’clock. 

The Court: Was he still there? [155] 

The Witness: No, sir, he had gone. 

The Court: He had gone. Can you fix the time 
when he left? 

The Witness: No, sir, I can’t. 
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The Court: You can’t. What else did you have? 

Q. (By Mr. Mullender): Did you observe the 
demeanor of the defendant in the bar? 

A. What do you mean by that? 

Q. Did he appear to be drunk? 

Mr. Calabro: I object to that. 

The Court: I am going to sustain the objection. 
I don’t think that is material because, under the 
law of California, if a servant gets drunk on his 
job, that is the lookout of the employer, and that is 
not a defense. 

Furthermore, you have shown nothing yet to con- 
tradict the implication of the prima facie case that 
shows clearly that he operated the automobile negli- 
gently, whether he was sober or not. So I don’t 
think it is material, and, frankly, I don’t want to 
ereate a record here for a court of inquiry. I am not 
interested in that. Let them do their own work. 
They pass the buck to us many a time. They did in 
the Shibley case. So I will pass the buck back to 
them, and I am not going to create a record for 
them, and I don’t think it is material because it is 
not a defense. 

The point you have emphasized is scope of con- 
trol, [156] that it was outside of the scope of con- 
trol, and that I have allowed. The other one is not 
material. 

Mr. Mullender: Your Honor, it has always been 
my understanding that if the employee goes off for 
some purpose of his own, then he goes outside the 
scope. 
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The Court: That is true, but drinking is not a 
purpose of his own. It may be incidental. Drinking 
is not a part. That is not considered. 

Mr. Mullender: Your Honor, do you think if a 
man gets drunk, good and drunk, that he is not 

The Court: I am not deciding abstract questions. 
The rule is that if he goes out of time and out of 
place. That is the law of California, and nothing 
governs but the law of California. The law of Cali- 
fornia is clear, and the Restatement is clear, and 
that is that if he goes out of time and out of place, 
then the question arises, and I am going to decide 
that at the proper time. But I don’t think it is 
material whether he was drunk or not. I don’t think 
it is a defense under the law of California. Suppose 
you have a chauffeur, and he gets drunk. You don’t 
mean to say that that releases you from lability. 
You are not supposed to have a chauffeur that gets 
drunk, and the Government is in the same position. 
. Mr. Mullender: J have no other questions then, 
your Honor. 

Mr. Calabro: No questions. [157] 

Mr. Wheeler: No questions, your Honor. 

The Court: All right. Step down. [158] 

%¥ + * & 

The Court: Gentlemen, I have had the benefit of 
counsel’s research, and I have gone through a lot 
of research myself, so I am ready to decide this 
case. [199] 

We may as well start with this proposition, which 
is the last one counsel adverted to, and that is, that 
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we can excuse this soldier because, while he was 
asleep, somebody drove the car. 

We go back to the familiar proposition that 
drunkenness is a voluntary act, and it does not ex- 
euse anything that happened. The only materiality 
it has in a case involving a criminal offense is that 
the man may be so drunk that he may not be capa- 
ble of forming a specific intent, and those offenses 
require specific intent. 

You may apply the same thing to sleepiness. A 
man cannot shift responsibility by merely saying, 
“T turned this automobile over to a soldier to drive, 
and I was asleep while he drove.” The answer is 
that the act of the soldier he picked up was his act, 
because he voluntarily, not in a case of extremity, 
not in a case of what we call in Roman law force 
majeure, but he voluntarily picked up the soldier 
and then let him drive. 

He doesn’t tell us whether he let him drive im- 
mediately after he got in or whether he turned over 
the car after they had been on the road a part of 
the way. 

So we eliminate any question of coercion, or any 
question of shirking of responsibility, and we hold 
the defendant Eugene Phelps lable for whatever 
happened from the time he turned over the car to 
the other soldier, because that [200] was a volun- 
tary act. Furthermore, it was an act which he knew 
was in violation of every rule, and, therefore, the 
voluntariness must be assumed in view of the 
knowledge that it was a violation of all rules, which 
prohibited any military equipment to be driven by 
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unauthorized personnel, and which prohibits any 
military personnel from turning over the driving of 
a car or to entrust it to somebody else who is not in 
the same field, who does not have the same author- 
ity, and who is not along on the same trip. 

We eliminate right from the start the fact that 
this soldier picked up another soldier who, while he 
was asleep, drove him to a place to which he did not 
want to go. 

If he had stood by the side of the road, and 
somebody had picked him up, we might consider 
that, but even then we might say, “What business 
did he have standing by the side of the road and 
leaving the keys in, so that a stranger could pick 
him up and drive him?” But we don’t have that 
situation. So the G.I. whom he picked up and who 
drove him to Barstow was his agent, and if he 
drove him to a place other than a place he wanted 
to go to, he must bear the responsibility, because 
he made it possible. Not the Government, but he 
- himself, by violating positive instructions, made it 
possible for the man to do that, and so he is held 
responsible. 

That brings us to the proposition that the Fed- 
eral Tort Claims Act does not establish absolute 
hability. [201] 

The section reads, and let me get that. It is now 
a part of the Judicial Code, and I think it is Sec- 
tion 921. Let’s look at it again. I don’t seem to find 
it quickly, but I have the quotation in front of me. 
The section says that the Government is liable for 
acts caused by the negligence or wrongful act of 
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an employee while acting within the scope of his 
office or employment. 

While I am personally of the view that the scope 
of employment must be determined by local law, 
ultimately, because it is a mixed question of law 
and fact, it becomes unimportant because, as I said 
during the discussion, in determining whether a 
thing is or is not in the course of employment we 
must determine the nature of the relationship be- 
tween the soldier and the Government. 

In the ease of Williams vs. United States, to 
whieh counsel for the Government referred, the 
court refers to a case which arose in my court, 
United States vs. Standard Oil Company of Cali- 
fornia, 332 U.S. 301, in which the court held that 
the relationship between the Government and the 
soldier is a peculiar type of relationship, and the 
court declined to approve a judgment I rendered 
in favor of the Government to recover for injuries 
caused to a soldier by a truck driven by an em- 
ployee of the Standard Oil Company. 

T held that whether strictly speaking there was 
‘ a relationship of employer and employee, or any 
other relationship, [202] it is a relationship which 
should be recognized in law, and a man who injures 
that relationship should, in the present view of the 
law, be held responsible. The strange part of it 1s 
that England, where the doctrine of relationships 
arose, and from whom we borrowed it, did not have 
any difficulty in holding a third person liable in a 
suit of the Crown, and that is the case I followed, 
but the Supreme Court declined to follow the Eng- 
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lish cases and held that it was a matter that Con- 
gress had evidently overlooked, and that, therefore, 
the Government could not recover. 

Incidentally, that case went all the way to the 
Supreme Court because there were $3,000,000 worth 
of claims which the Government was asserting for 
injuries to soldiers, and that 1s why a case which 
involved only $190 made its way all the way to the 
Supreme Court of the United States because of the 
importance of the issue. 

Now, regardless of that, it seems to me that this 
problem can be solved very easily if we apply Cali- 
fornia law, which gives the plaintiffs the benefit of 
a more liberal approach than if we approach it 
strictly from the standpoint of the military law. 

Counsel has correctly stated the conditions which 
must occur before we determine whether an act 
done by an employec is or is not in the course of 
employment. I will quote from his own ease, the one 
which he cites, Loper vs. Morrison, because it is a 
_ leading case on the subject. That is in 23 C. 2d 600, 
and I quote from Page 606: 

‘* * * under these authorities the factors to be 
considered, in so far as pertinent to this case, are 
the intent of the employee, the nature, time, and 
place of his conduct, his actual and implied au- 
thority, the work he was hired to do, the incidental 
acts that the employer should reasonably have ex- 
pected would be done, and the amount of freedom 
allowed the employee in performing his duties.” 

Then the court made this remark, and that is 
why I say when you are reading language of the 
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Supreme Court before a jury, it is one thing. When 
you are arguing to me as a jury what to find, it is 
an entirely different thing. This is what the court 
said: 

‘‘Under the circumstances of this case we can- 
not hold as a matter of law that Morrison’s trip to 
the tavern and to Dolan’s home constituted an aban- 
donment of his emplover’s business. As said hereto- 
fore, it was within Morrison’s authority to collect 
accounts at the time the accident occurred. The em- 
ployer’s liability was not necessarily terminated by 
reason of the fact that Morrison combined a private 
purpose of his own with the business of his em- 
ployer.” 

Now, remember, he was using his own automo- 
bile. [204] He was not driving a company truck. 
He was using his own automobile to collect ac- 
counts after hours. Therefore, he had a right to de- 
termine when he was going to do it, and which way 
he was going to go, and the jury having decided in 
his favor—this was a verdict, with judgment for the 
plaintifi—the jury having decided in his favor, the 
majority held that they could not disturb it be- 
cause they could not say as a matter of law that 
he was outside of the course of his employment. 

There was a very strong dissent by Judge Train- 
or, joined in by Judge Edmonds, and he argued 
that the facts were undisputed, and it was his view 
that it was a question of law. 

At any rate, the elements I have enumerated, in- 
cluding the freedom allowed to the employee while 
he is exercising the powers of employment, is of 
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great importance, and it brings in once more the 
question of military discipline, and that a person 
subject to military discipline does not have the 
freedom that an employee, even a chauffeur, has 
in these circumstances. 

That is why in one of the late decisions on the 
subject the Court of Appeals has said that if you 
tried to fit cases into a particular groove, you can 
find cases both ways through the reports, but the 
difficulty is that each case must be determined ac- 
cording to its own facts, and that when [205] you 
do that, then the apparent inconsistency disappears. 

One of the cases I refer to is Tyson vs. Romey, 
88 C.A. 2d 752. In that case a jury had found that 
the act was in the scope of employment, and award- 
ed $18,500, and this is what the court said, and it is 
very significant, in that they cite a lot of cases that 
have been cited here on one side or the other, in- 
eluding Gordoy vs. Flaherty. They say this: 

‘‘Numerous citations may be supplied seemingly 
-upholding inconsistent views on the scope of em- 
ployment as applied to the ‘going and coming’ rule 
on facts based upon actual or implied findings. 
Among appellants’ citations are found: Nussbaum 
vs. Traung Label & L. Co., 46 C.A. 561; Bayless vs. 
Mull, 50 C.A. 2d 66; Postal Tel.-Cable Co. vs. In- 
dustrial Accident Commission, 1 Cal. 2d 730; Gor- 
doy vs. Flaherty, 9 Cal. 2d 716. Plaintiffs’ list is 
headed by Richards vs. Metropolitan Life Insurance 
Co., 19 Cal. 2d 236; Robinson vs. George, 16 Cal. 2d 
238, and Curcic vs. Nelson Display Co., 19 C.A. 2d 
46, It is not necessary to analyze the above or other 
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eases. The rule is that when there is a substantial 
departure by the agent from his principal’s busi- 
ness, the principal is not liable, but the opposite 
conclusion should be reached if the act or conduct 
of the agent is fairly and reasonably an incidental 
event or circumstance [206] connected with the as- 
signed work.” 

So that if it constitutes a substantial departure 
from the business, there is no liability. It is very 
significant that this refers to the Restatement of the 
Law on Agency, and I will read you the section to 
which it refers, and one or two others which are 
very significant here. They refer to Section 228 of 
the Restatement on Agency, and this is the itali- 
cized portion which sums up the rule: 

‘*(1) Conduct of a servant is within the scope of 
employment if, but only if: 

“(a) it is of the kind he is employed to per- 
form, as stated in Section 229; 

“(b) it occurs substantially within the authorized 
time and space limits, as stated in Sections 233- 
234 ;” 

Let’s keep those words in mind, “authorized time 
and space limits.” 


““(e) it is actuated, at least in part, by a purpose 
to serve the master, as stated in Sections 235-236.” 

That was (1)(a), (b), and (c). Then: 

(2) It is a question of fact, depending upon the 
extent of departure, whether or not an act, if per- 
formed in its setting of time and place, is so differ- 
ent in kind from that authorized, or has so little 
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relation to the employment, that it is not within its 
scope.” [207] 

We do not need to read Section 229, although it 
may help to refer to some of the conditions: 

“(1) To be within the scope of the employment, 
conduct must be of the same general nature as that 
authorized, or incidental to the conduct authorized.” 

There, again, is where the military discipline 
comes in. It must be authorized. (Continuing) : 

‘*(2) In determining whether or not the conduct, 
although not authorized, is nevertheless so similar 
to or incidental to the conduct authorized as to be 
within the scope of employment, the following mat- 
ters of fact are to be considered: 

“(a) whether or not the act is one commonly 
done by such servants; 

‘*(b) the time, place and purpose of the act; 

“(e) the previous relations between the master 
and the servant; 

“cd) the extent to which the business of the mas- 
ter is apportioned between different servants ; 

“(e) whether the act is outside of the enterprise 
of the master or, if within the enterprise, has not 
been entrusted to any servant ;”’—— 

I do not think that the other conditions need be 
read, because those given in (a), (b), and (¢) are 
controlling, whether it is commonly done by the 
servant. [208] 

Here we are confronted with a situation where 
he admits going out of the way, and especially en- 
trusting another soldier with the control of the car, 
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which is not commonly done in the performance 
of that duty. 

Then we come to the other section to which they 
refer, and there we come within the limitation, the 
relationship of time and space: 

233. Time of Service. Conduct of a servant is 
within the scope of employment only during a 
period which is not unreasonably disconnected from 
the authorized period.”’ 


Then in the comment it says: 


“The employment exists only during the time 
when the servant is performing the work which he 
is employed to do. It does not begin at the time 
when it is necessary for him to act in order to per- 
form the required service. It begins only when the 
master may direct the method by which the servant 
is to perform the work, and terminates when the 
master may no longer control it. When it begins 
and terminates is determined by the terms of the 
employment and all the facts of the situation. The 
period during which the master may control the 
doing of acts, if any are done, is somewhat broader 
than the period in which the master has a right 
to direct that the servant do something.” [209] 


Now, of course, we are confronted with the prob- 
lem that the soldier is on 24-hour duty, and may 
be ordered to do certain things. But it is not con- 
tended, and it cannot be contended that it was 
necessary for him to be where he was, far away 
from his route, at 5:00 o’clock in the morning, when 
in the ordinary course of events he could have re- 
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turned, allowing ample time to eat, by midnight 
of the mght before. 

So that the element of time, assuming that he 
was to perform it within a reasonable time, and as- 
suming that he did not deliberately take time off to 
sleep, as he had a right to do, that it wasn’t one 
of those conditions, because he actually maintains 
that they never stopped on the road for that pur- 
pose, that they were on the go all the time, al- 
though it is difficult to account for what he did 
between 7:00 o’clock, when he had dinner at Pasa- 
dena, and if we allowed one hour for that, what he 
did between 8:00 o’clock and 5:00 o’clock in the 
morning, and why it took that length of time to 
traverse that distance. Even if we take his own 
word, that he left the bar at about 11:30, when that 
other soldier saw him last, it is very difficult to 
account for a period of over five hours, with a dis- 
tance of only about 60 or 70 miles. 

Now, another comment in Section 234, as to which 
-it refers, says: 

“Conduct is within the scope of employment only 
[210] in a locality not unreasonably distant from 
the authorized area.” 

This is a reasonable rule, which these cases fol- 
low, and that is, if you tell a man to go a certain 
way, if he makes a reasonable departure from that 
area, and the accident occurs during that departure, 
they will be held lable. But if the departure is 
way out of line, even if he seeks to perform busi- 
ness of the employer which he might have per- 
formed if so directed, the court holds that the em- 
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ployer is not liable, and the annotators say in Illus- 
tration 2: 

“P directs A, a traveling salesman supplied with 
a car, to sell goods only in Albany. The salesman 
drives to Schenectady to sell goods to a merchant 
there. While driving in Schenectady A is not within 
the scope of employment.” 

Here is a very good illustration, where even 
though he was doing the same thing in Schenectady 
that he was to do in Albany, where his direction 
was to transact business in Albany only, the lia- 
bility does not attach. Then in the comment the 
annotators say this: 

“The fact that the act is not done at the author- 
ized place is always a fact to be considered in con- 
nection with the other elements (nature of the act, 
the time, and the purpose) which determine whether 
or not the act is within the scope of employment. 
Thus, [211] an act which is a slight departure from 
that authorized as to its nature, place, and time of 
performance may be found to be not within the 
scope of employment, while a similar act done at the 
required place and time, or an authorized act done 
at a slightly different place or time, would be within 
the scope of employment.” 

Then there is another comment which I will not 
read, which says that a departure is a matter of 
degree. 

Now, as I said, you can find cases that suit almost 
every situation. Some of the cases cited by counsel 
for the plaintiffs are easily distinguishable. But I 
have two California cases, and they have been cited 
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repeatedly ever since, and are cited even in this last 
ease in 23 Cal. 2d. The first one is the Kish ease, 
and the courts have referred repeatedly to the Kish 
ease, and to the other case, a later case which fol- 
lowed it, which to my mind are the closest to the 
ease before us. 

Kish vs. California State Automobile Association, 
190 Cal. 246, was a case where an employee was em- 
ployed to install road signs, and one evening after 
his job had been completed he took himself and 
some friends to supper in the city, and the question 
arose whether that was an incidental use, and the 
eourt said it was not. The court unanimously sus- 
tained a judgment of non-suit, granted by the Su- 
perior Court of Fresno County, with all the justices 
participating, [212] although for some reason which 
does not appear Mr. Justice Waste was disqualified. 
I think it was just right after he had come from 
the District Court of Appeals, and it may well have 
been that he had written the Court of Appeals de- 
‘cision in the case before it went to the Supreme 
Court. I don’t know why. At any rate, it shows all 
of the justices concurring, Justices Lawlor, Shaw 
and Sloane, Justice Lennon writing the opinion, and 
Judge Waste, being disqualified, did not participate. 
This is what the court says: 

“Tt may be conceded that the use of the truck 
for transportation to and from their work to their 
home was for the benefit of the employer indirectly 
for the reason that it permitted them to devote 
more time to accomplish the results of installing 
road signs, for which they were employed. Also, 
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from the fact that they had what may be termed 
a ‘roving commission,’ having no fixed hours of em- 
ployment and no fixed place of employment, it may 
be admitted that their employment commenced when 
they left the house in the morning and did not 
terminate until they returned in the evening. This 
point was, however, the utmost boundary of their 
employment and was not enlarged by the fact that 
they were permitted the use of the truck in going 
to places to get their meals. This was permitted 
solely for the accommodation of the employees 
themselves. We cannot assent to the [213] reason- 
ing of plaintiff that because it was necessary for 
employees to eat and sleep in order to perform the 
labor for which they are employed that these acts 
are incidental to their employment.” 

In other words, if during the period of employ- 
ment they had to eat, they could use the car, but 
after the day’s work was over the boundary was 
exceeded. So that we have a case here where the 
court said if that same thing had been done during 
the daytime, while he was still on the job, they 
would have been liable, but because it was done 
after the job was terminated, the boundary had 
been breached. 

Now, the case which I think is closest to the pres- 
ent case is Gordoy vs. Flaherty, which, by the 
way, is cited by Judge Mathes, and also cited by 
the Court of Appeals in the Williams ease. 

In that case, which is reported at 9 Cal. 2d 716, 
there was a verdict for the plaintiff. Bear in mind 
that the Court of Appeals and the Supreme Court 
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of California had held that the question was a 
question of fact, generally, but in that particular 
case they felt there was such a departure that they 
could decide it as a question of law, and the judg- 
ment of the Superior Court was reversed. It is a 
very brief opinion. It is a per curiam opinion, which 
means that it is a composite piece of work. Having 
sat on the Court of Appeals, I know what per 
curlams are. I just signed one yesterday, a per 
[214] curiam on a rehearing, because each of the 
three of us had ideas, and one judge formulated 
them into one form, and we all signed it. 

Now, Flaherty was employed by the Union Oil 
Company as a service station attendant. I will read 
the portion of the opinion that gives his duties: 

“* * * As part of his duties Flaherty was occa- 
sionally required to go into town to get change, and 
also to turn in money to the branch office of the 
company. There was no route prescribed for these 
errands. Just before noon on the day of the ac- 
cident, Flaherty took his own automobile, drove 
to the bank to get change, intending thereafter to 
proceed to the branch office of the company to leave 
his money.” 

Now, mark you, this is what we call a return 
trip case. His original trip or his straight trip was 
all right. He had gone to the bank to get change, 
which was all right. Now, let’s see what he did on 
the return trip: (Continuing) 

“While he was stopping at the bank, Mrs. Frantz, 
mother of a friend and fellow employee, asked him 
to take her to her home in Santa Clara, a few miles 
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away from San Jose. He agreed, and after assisting 
her into the car with her parcels, he proceeded to 
drive on toward the company office. But instead of 
stopping there, he kept on driving in the direction 
of her home. The collision [215] took place three 
blocks past the office.” 

In other words, on his return trip he did pass 
the office, so to that extent he was on the same 
route, but he had passed it by three blocks when the 
accident occurred on the same street. This is what 
the court said: 

“It seems perfectly clear that at the time of the 
accident Flaherty had departed from his employ- 
ment and was performing services for another, out- 
side its scope. This is not a ease of a choice of dif- 
ferent possible routes, or minor or immaterial de- 
viations in the course of a business errand. If 
Flaherty had taken Mrs. Frantz as a passenger, and 
driven her to some point between the bank and 
the branch office, or had even deviated by a short 
distance from the most direct route, it might still 
be held that he was within the general scope of 
his employment at the time of the accident * * * 
But it was not a mere deviation when he actually 
passed. the company office and proceeded in the di- 
rection of a place which had no relation to the com- 
pany business. This was a real departure from the 
employment, despite the fact that he intended sub- 
sequently to return to his employer’s business; and 
during such departure the employer was not liable 
for the employee’s tort.” 

And they cite the Kish case, Kish vs. California 
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State Automobile Association, and also a New York 
ease, and [216] a New Hampshire case. Then they 
tried to show that it was a customary courtesy ex- 
tended to an employee, but they said there is no 
evidence that the company had any knowledge, and 
so forth. 

Now, while it is very difficult in these cases to 
find any case that is identical as to facts, it seems to 
me that that case is about as favorable to the plain- 
tiffs’ contentions as there could be, because there 
the man had not actually reached the neighboring 
town. He was still on the same street where the 
office was. He had passed it, but he intended to go 
to this town a few miles away. Nevertheless, the 
court held that it was a separate, distinct enterprise 
from that upon which he was engaged. That con- 
forms to the statements in the Restatement, and to 
the illustrations as given in the Restatement. 

Now, if we apply the principles of these cases 
to the facts here, we are confronted with the prop- 
osition that this soldier was told to take an officer 
to the International Airport, that the International 
Airport is in the outskirts of Los Angeles, and that 
instead of that, the officer preferred that he be 
dropped in Los Angeles, so that the ultimate des- 
tination of the trip was as was intended, and the 
officer had the right to tell him to drop him there. 
As I said during the course of the argument, it may 
well be that he did not have a definite plane reserva- 
tion, and probably [217] thought it might be dif- 
ficult to get one at that time of the day, so decided 
to stay overnight. The hotel register shows that he 
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left at a very early hour, and we all know that 
these various airplane companies maintain bus serv- 
ice from the Biltmore, so that he probably decided 
his chances of getting on a plane without a definite 
reservation were better at that time, or he may 
have gotten a reservation after he got to his room, 
and left in the morning. 

At any rate, we are not concerned with that, be- 
cause the mere fact that he was destined for the 
International Airport and instead came to Los An- 
geles does not have any particular significance. 

What we are concerned with is the time element 
and the place element. The record shows that he 
got here at 6:05 p.m. That is the time that the 
officer registered, and the soldier did not stay at a 
hotel. The soldier started on his way back, and he 
himself tells us that he started back, that he went 
to Pasadena and there stopped to have dinner, and 
from there he went on to San Bernardino. There 
the trail becomes confused, because all we know is 
that he stopped at the bar and had a couple of 
beers, as he calls them. That is a soldier’s expres- 
sion for drinking, no matter what they drink. I am 
inclined to think, as a matter of fact, that you could 
almost take judicial notice of the fact that a soldier 
very seldom drinks beer. At any rate, he had a 
couple of beers. And, as I said, I do not want to 
make a record for a board of inquiry, because he 
suffered very serious injury in the accident, and 
I did not allow any further inquiry into that. At 
any rate, he was seen there at 11:30. Then we find 
him in this accident. Of course, he suffered a head 
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injury, and he does not remember what took place 
before. 

All he remembers is that he picked up a soldier, 
asked him to drive, told him where he was going, 
and said to be sure to wake him up. Now, of course, 
the turning over of a vehicle to another person was 
a violation of the military regulations. I do not 
need to decide whether in so doing the Government 
would be liable if the accident had occurred while 
the other soldier was driving. We do not need to 
decide that here because that was not the ease. 

The soldier evidently drove him safely to Bar- 
stow, which is way off from his destination, and 
he must have known that the soldier was going to 
Barstow, although he says now he does not re- 
member, because otherwise the only other inference 
that could be drawn would be that the soldier told 
him he was going to the same camp. He was not 
going to the same camp because he did not have on 
_ the same uniform. There are no Marines on that 
Base, and there is no infantry on that Base. He 
said it was either a Marine or an infantry soldier, 
and that he was not an airman. So he must have 
known he was not going to the same place, even 
though he does not remember. [219] 

I don’t think the soldier is being untruthful, and 
I take judicial notice of the fact that when an in- 
jury of this character takes place it is very difficult 
to remember what had taken place before. I am 
merely pointing to the fact that the probabilities 
are that he knew where the soldier was going, be- 
eause there was no such personnel at the camp to 
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which he was going. Evidently, he thought, “Ob, 
well, we will take you there, and then go back, and 
nobody will know the difference. It is late at night.” 

Tf he had said that he had told him to wake him 
up when he got to the cross-roads, where the roads 
fork, one going to Barstow and the other to the 
eamp, the story would be plausible. But the story 
he tells is not a plausible story. 

Why should a soldier who does not belong to that 
camp want to be taken to the camp. They would 
not even let him in. The sentry would not allow 
him to go in. They would ask him what he was doing 
there. 

So the presumption must be that he knew that 
this man was going to Barstow, and he probably 
said, “That’s all right. Let’s go to Barstow, and 
then you get off there, and you wake me up, and I 
will drive the other distance. It is only 25 miles 
away, and it is late at night, and it will be all 
right.” 

I am making this assumption because I am the 
trier [220] of the facts, and I am to judge the 
eredibility of the witnesses, and that portion of the 
story simply did not ring true to me, because it is 
preposterous. Even taking the defendant Phelps’ 
version of the situation, I know enough about 
soldiers to know that if the fellow had said to him, 
“Look, it isn’t a case of going to another town,” or 
to say to a fellow, “You come and bunk with me,” 
well, you do not do that in the Army. 

So the other soldier had no business whatsoever 
to transact at the Air Force Base, where he was 
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going, and the only assumption that can be made 
is that Phelps knew all the time they were going 
to Barstow, that he agreed to the deviation, think- 
ing that everything would be all right, that he would 
get over his sleepiness, caused by the lack of sleep 
the night before, or by the two beers he drank, and 
that by the time he got to Barstow he could drive 
on, and that nobody would kick because he could 
say, “Oh; well, I got sleepy, and had to sleep before 
I came back,” and nobody would discipline him for 
that because the hour of his return was not put 
down in writing. He was expected to return at a 
reasonable time. 

So the only inference to be drawn from the fact 
is that Phelps knew that they were departing from 
the regular road, and that they were taking addi- 
tional time to do it, that he was doing what he 
thought was a good act to a fellow soldier who 
needed transportation, and he thought he could get 
[221] by with it, that everything went along all 
right until they got to Barstow, and the accident 
occurred when he started on his way back. 

Then let’s put it the other way. Let’s assume that 
the story Phelps told is true, and I am using the 
word “story” not in an opprobrious sense, but in the 
way a newspaper man uses it,—any narrative, not 
a fictitious story, and that the version—let’s eall it 
the version—that he gave at the interview with this 
soldier is true. Let us assume that is true. It does 
not help the situation, because he cannot avoid the 
voluntary character of his own act in departing 
from the route and going upon a side trip, because 
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he entrusted the car to the other soldier, he went 
to sleep, and if the other soldier broke his agree- 
ment with him, he is charged with what the other 
soldier did. 

Therefore, the departure, even though it occurred 
during the time when he was asleep, was his de- 
parture, and the accident did not occur in the scope 
of his employment. So whether you take his story 
at its face value, or whether you discount it, as I 
am inclined to do, because it does not sound reason- 
able that a soldier who is stationed in Barstow, or 
somewhere else, would want to land in an airfield 
where he had no business being, the fact remains 
that he deliberately chose to depart from the task 
that he was about, and the task was to return as 
quickly as possible to his Base by the ordinary 
[222] route after he had dropped off his passenger. 
He did not do that. He went upon a side trip of his 
own, and that was just as much a departure as the 
departure of the employee of the Union Oil Com- 
pany, who started to take the mother of a fellow 
employee to a neighboring town, and had an ac- 
cident on the same street on which the employer’s 
business was located, and only three blocks away. 

So the judgment will be for the Government, that 
the plaintiffs take nothing against the United States 
of America by reason of the complaint, on the 
ground that the accident was not caused by an em- 
ployee of the Government while acting within the 
scope of his office or employment. 

On the contrary, it was caused while an employee 
of the Government in charge of military equipment 
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deliberately departed on a venture of his own in 
order to accommodate another soldier, and that in 
both time and place it was a complete departure, 
which exonerates the Government from liability. 


[Endorsed]: Filed July 28, 1955. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 14926 
PACIFIC FREIGHT LINES and SIDNEY 6%. 
RUSSELL, Appellants, 
vs. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS 


The points upon which appellants will rely on 
appeal are: 

1. The court erred in failing to conclude as a 
matter of law that Eugene A. Phelps was acting 
within the scope of his office or employment. 

2. The court erred in finding that defendant 
Eugene A. Phelps was ordered to return immedi- 
ately to George Air Force Base after the officer 
had been delivered to said airport. 

3. The court erred in finding that defendant 
Kugene A. Phelps was not acting within the scope 
of his office or employment at the time of the 
collision. 

4. The court erred in its failure to find on a ma- 
terial issue, to wit: whether the hitchhiker was act- 
ing within the scope of his office or employment in 
driving the vehicle of defendant United States of 
America to Barstow, California. 

do. The court erred in its failure to find on a 
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material issue, to wit: whether the accident of the 
hitchhiker in driving the vehicle of the defendant 
United States of America to Barstow, California 
is chargeable to the defendant United States of 
America. 


6. The court erred in its Conclusion of Law III 
that defendant United States of America is entitled 
to a judgment against the plaintiffs, Pacific Freight 
Lines and Sidney S. Russell, and each of them, dis- 
missing their Complaint, and for its costs of suit. 


ROBERT W. STEVENSON, 
ANTHONY J. CALABRO, 
LESLIE MacGOWAN, 
/s/ By LESLIE G. MacGOWAN, 
Attorneys for Plaintiffs-Appellants 


[Endorsed]: Filed November 4, 1955. Paul P. 
O’Brien, Clerk. 


